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Duty to Defend. To defend or not to defend is more a question of 
vhat is required in the law than of what is nobler in the mind—when, 
of course, those two are different. If it must be true, as many jurisdic 
tions have held, that the duty of the liability insurer to defend its 
insured is determined by the allegations contained in the complaint, 


then regardless of the truth or falsity of those allegations, if they fall 


under the coverage of the policy, the insurer is best advised to defend 


here is, moreover, a body of opinion which holds that if the in 
surer knows the true, but unpleaded, facts to bring the case within the 
coverage, the duty to defend obtains—even when the fact situation 
pleaded does not impose such a duty. A discussion of this more 
rigorous interpretation of company responsibility to the policyholder 
appears at page 151. In it, James Cahoon takes up the various judicial 
attitudes toward the duty to defend, with special attention to the 
exceptional but growing tendency noted above: that the insurer must 
defend when it knows the “actual facts” to fall within the coverage. 


The author, an attorney, is Liability Claims Supervisor for the 
Central Mutual Insurance Company at Van Wert, Ohio. 


\n interview, according to our author, is a “pur 


The interview. 
poseful conversation.” To an experienced insurance adjuster, the inter 
view is a conversation carefully and economically guided toward the 
realization of the interviewer’s purpose: the determination and evalua- 


tion of the loss 


In this sequel to his article in last December’s /nsurance Law 
Journal, L. C. Sandberg, staff adjuster for the Great American Insur 
ance Company at New York, takes up the most fundamental adjusting 
problem, covering the most ground in the shortest time without 
hurrying. To do this most effectively he divides the “conversation” 
into three distinct sections: the first devoted simply and strictly to 
establishing rapport with the interviewee; the second, the garnering 
of needed information; and the last, the giving of information toward 
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the framing of a plan of action. As he did in his last essay, Mr. Sand- 
berg uses a scenario method to dramatize the adjuster in action. See 


page 159. 


Adjoining Landowners’ Liability. The right to use one’s land, 
like the right to use free speech, is not without qualification. The article 
at page 168, reprinted from the Willamette Law Journal for Fall, 1960, 
is a treatment of the extent of that qualification, limited to liability 
arising from an injury to someone on the land or outside the premises, 
precipitated by an activity conducted or a condition maintained on the 
defendant’s land. 


Specifically, the inquiry into this confined area of the law is 
divided into three parts: (1) liability for injuries resulting from the 
removal of natural support; (2) liability for injuries to persons and 
property outside the premises resulting from conditions and activities 
on the land; and (3) liability for injuries sustained by users of public 
highways caused by activities or conditions on abutting land. Among 
the ruling decisions in account are those holding a landowner liable 
for injuries to adjoining property caused by: rain water collecting on 
defendant’s land and subsequently flooding the plaintiff's basement : 
water and debris which had accumulated behind, and finally burst 
through, a dam of slashings which the defendant had allowed to remain 
in the area of his logging operations; fire on an abandoned mill site 
caused by an accumulation of oil-soaked sawdust ignited by a tres 
passer. In each of these cases the actual damage is not caused by an 
act of the landowner but by some force acting by instrumental causes 
created or tolerated by the defendant. 


The paper was written by Richard F. May, an Oregon attorney, 
in partial fulfillment of the requirements for the degree of Doctor of 
Jurisprudence, which he took at Willamette University. 


Vicarious liability. The application of the doctrine of respondeat 
superior in the area of hospital liability is necessarily complicated by 
such developments in the law as governmental or charitable immunity 
or the employer-independent contractor relationship. Beginning at 
page 195, the possible vicarious liability of a hospital for the wrongful 
or negligent acts of a physician, a nurse, an intern or other person 
working on the premises is explored. In the light of an ever-increasing 
willingness on the part of the courts to delimit and, in some cases, 
annihilate charitable immunity, a re-examination of available defenses 
from vicarious liability is certainly timely. 


Since it seems clear that immunity is a moribund legal recourse, 


the theories of agency will be of much greater importance to a hos 


pital’s defense—especially the exculpatory character of the employer 
independent contractor relation. An important attitude is developing 
in the judiciary toward this defense. It is well noted by the author, 
Arthur F. Southwick, assistant professor of business law at the Uni 
versity of Michigan. 

This article originally appeared in Southern Hospitals; it was 
published in the Marquette Law Review for Fall, 1960. 
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“News and Opinions 


Persons and Events 


Edward T. Thilman has been elected president of the Insurance 
Brokers Association of Illinois, Others named include LeGrand A. 
Flack, first vice president - William E. O’Neill, ats second vice presi 
dent; and Glenn H. Koch, secretary. 


Robertson G. Hollister of Glen Ridge, New Jersey, has been 
elected president of the Insurance Brokers Association of New Jersey 
and appointed that association’s representative on the NAIB’s Board 
of Directors. 


S. Pat Mallia, San Francisco broker, was named the “man of the 
year’ by the Insurance Brokers Association of California for his out 
standing service to the association and the industry. 


The fifty-fourth annual meeting of the Life Underwriters Association 
of Canada, which was held in Toronto’s Royal York Hotel last month, 
elected C. B. Lindsay of the London Life Insurance Company, Van- 
couver, president for 1961. D. J. Davidson, a manager of the Metro 
politan Life Insurance Company, was designated president-elect ; 
he will serve as an officer of the association during 1961 and will auto 
matically be nominated as president in 1962. Fraser Deacon of 
Canada Life was elected to his second consecutive term as chairman 
of the board. 


The Conference of Mutual Casualty Companies announced an 
automobile and general casualty underwriting conference, to be held 
in the Conrad Hilton Hotel in Chicago on March 23 and 24. The con- 
ference will include discussions of: “Psychological Testing and Eval 
uation of Youthful Drivers,” “Methods and Success of Insuring Leased 
Automobiles,” “Relationship Between the Reinsurer and the Rein 
sured,” “Underwriting the Moral Hazard,” “Trends in the Insurance 
Industry” and others. 
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Radiation Liability 


The Atomic Energy Commission has increased the amount of 
private liability coverage required for nuclear reactors located in more 
a populated areas in order to qualify under the Price-Anderson 

reactor indemnity statute for government excess coverage of up to 
$500 million per nuclear incident. Minimum requirements are still 


$1 million of private coverage for smaller reactors but the formula 


to be used for reactors above the minimum amounts and below the 
maximum ($60 million) will require somewhat higher financial pro 
tection for reactors located in the more highly populated areas 


Life Benefits 

The Institute of Life Insurance discloses that the nation’s life 
insurance companies paid out to American families in 1960 a daily 
average of $22,200,000 to policyholders, beneficiaries and annuitants 
under the terms of their life policies and annuity contracts. The year’s 
total benefit payments amounted to $8,119,600,000, up $588 .200.000 
over the year before and about twice the amount of benefits paid only 


nine years previously. 


Variety Amidst Unity 

A stand for state-by-state and line-by-line handling of the “prior 
approval” issue in insurance rate regulatory laws was set fowth on 
behalf of mutual fire and casualty companies in the American Mutual 
Insurance Alliance by Paul S. Wise, assistant manager of the Alliance, 
appearing before a Chicago meeting of the subcommittee of the 
National Association of Insurance Commissioners. Joseph S. Gerber, 
[llinois insurance commissioner, was chairman of the subcommittee. 


Flexible state-by-state approach, recognizing the needs of the 
various states, would permit the maintenance of stability where it now 
exists, Mr. Wise said. Equal competitive opportunity can be sought 
where it does not exist. Relief can be sought from improper admin 
istration of the law. Emphasis can be concentrated in areas needing 
change. Perhaps areas of disunity within the industry can be lessened 
and circumscribed. 

“If nothing else, we should have learned you cannot have one 
system that will be equally effective and applicable in all states in all 
lines of insurance. The very strength of state regulation is based on 
the principle that by being sensitive to the needs and conditions which 
exist in a state, insurance administrators can best serve the public 
interest. One of the weaknesses of federal regulation is that it pro- 
vides for a uniform law and uniform administration which does 


recognize the varying needs of the state.” 


Financial Responsibility 

Richard E. Goodman, attor ney of the legislative bureau, American 
Mutual Insurance Alliance, appeared on behalf of the alliance and 
the Texas Association of Fire and Casualty Insurance Companies at a 
hearing on proposed legislation for compulsory automobile insurance 
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in Texas. Representative Ben Lewis of Dallas, sponsor of the bill, 
said an estimated 35 per cent of the drivers of the four million reg 
istered vehicles in Texas are uninsured. He contended that all drivers 
be required to maintain financial responsibility through the medium 
of compulsory insurance. 


Mr. Goodman suggested that stronger financial responsibility 
laws would produce the same results without the problems brought on 
by compulsory insurance. He advised consideration of the Texas 
Legislative Council’s proposals (1) that following an accident a motor 
ist be required to provide proof of future financial responsibility, and 
(2) that after two convictions on charges of reckless driving or speed 
ing within a period of 12 months, the uninsured motorist be required 
to provide proof of responsibility. 


Life Insurance Ownership 


Nearly two thirds of the American people, 118 million of them, 
own life insurance amounting, in the aggregate, to an estimated $585 
billion. These figures, dispatched by the Institute of Life Insurance, 
include life insurance purchases in 1960 of 3 per cent over the year 
before. The gain has come in large part from $14 billion worth of 
group insurance purchases, 14 per cent more than the previous year. 
Total group protection in force reached $175 billion 


FHA Financing 


Two life insurance company mortgage loans for nursing home 
projects are among the first to be developed under the new FHA 
mortgage financing program for proprietory nursing homes. ‘The 
Fireside Lodge nursing home in Fort Worth, Texas, will receive a 
long-term mortgage loan from Teachers Insurance and Annuity 
Association, New York, and the Sherwood Hall Nursing Home in 
Royal Oak, Michigan, from North American Life Insurance Company, 
Chicago. 

The maximum insurable mortgage is 75 per cent of the FHA 
estimated value of the property with improvements, up to the maxi 
mum of $12.5 million. The interest rate can be as high as 5% per cent, 
plus the additional FHA mortgage premium of ™% of 1 per cent. The 
mortgage may be amortized over a period not exceeding 20 years. 


Cost of Living Long 


Budget costs per year for retired couples aged 65 or more were 
assayed by the labor department in a survey of 20 cities. The cost of 
the specific living standards on which the study was based ranged from 
$2,641 per year in Houston to $3,366 per year in Chicago. The standard 
employed, reports the Insurance Economics Society of America, was 
not that of a luxurious level, but one adequate to provide more than 
the basic essentials of consumption. The average social security 
payments to couples over 65 is $125 per month, though officials 
emphasize that social security never was intended to supply more than 
minimum living cost protection. 
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Company’s Duty to Defend — 


Recent Developments 


By J. P. CAHOON 


“The law is a sort of hocus-pocus science, that smiles in your face 
while it picks your pocket; and the glorious uncertainty of it is of 
more use to the professors than the justice of it.’”—Charles Macklin. 


URING THE PAST 50 YEARS there have been well over 100? 

decisions handed down in a majority of the states supporting the 
principle that, the duty of a liability insurer to defend an insured is to be 
determined by the allegations contained in the complaint filed by the claim- 
ant. This would appear to be sufficient precedent for any attorney to 
advise, with confidence, an insurer-client that if the facts alleged with 
in the four corners of a complaint do not fall within the coverage of the 
policy, to just relax and not fret over defending the case. 

But basic legal principles are merely beginning points, the home 
base, of the law. It is the “glorious uncertainty” of possible excep- 
tions to the principles that makes the law active and alive, and causes 
lawyers to be ulcerated and inwardly doubtful of their own advice. 

\s with the ways of other general rules that have gone before it, 
our rule that the duty to defend is determined by the allegations in the 
complaint may be growing a serious exception. It appears to have 
sprouted back in 1937,? was given very weak nourishment in 1941 by 
a divided court,® and in the fall of 1960 was heralded on two different 
occasions by the same court that had previously nurtured it. 


*The author has counted the decisions but he must confess to not having 
read them all. 

* University Club v. American Mutual Liability Insurance Company, 148 N. Y. S 
852, 189 A. 534 (1937) \n injured employee alleged in his complaint that he 
was 17 years of age. It was illegal to employ anyone under 18 years. Policy 
covered liability for injured employees /egally employed. Insurer refused to 
defend because of illegal employment of claimant. In action of insured v. insurer 
the insured alleged employee was over 18. Insurer offered no evidence to the 
contrary and thus impliedly relied upon the allegations of employee’s complaint 
as a defense. A judgment for the insured was sustained. 

* Hardware Mutual Casualty Company v. Hilderbrandt, 2 FireE AND CASUALTY 
Cases 531, 119 F. 2d 291 (CA-10, 1941). 
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The author is liability claims supervisor for the Cen- 
tral Mutual Insurance Company, Van Wert, Ohio. 


But before reviewing these two new 
decisions advocating a departure from 
the general rule, a quick look at the 
entire picture of the duty to defend 
with respect to the allegations con 
tained in the pleading should produce 
a greater appreciation of the extent 
of the departure and of the problems 
confronting the companies today. 


General rule 


A California court made 
planatory justification for the rule: 


this ex 


“The draftsman of a complaint against 
the insured is not the 
question of coverage which later arises 
and insured. He 
chooses such theory as best serves his 
breach of 


interested in 


between insurer 


purpose: if it be contract 
rather than negligent performance of 
contract, he chooses the former; if it 
be negligence rather than warranty 
he alleges negligence; if he happens 
to choose warranty, it may be an ex 
press one or one implied. And when 
the question later under an 
insurance policy as to what the facts 
alleged in the complaint do spell—for 
instance, whether they aver an acci- 
dent—the complaint must be taken by 
its four corners and the facts arrayed 


arises 


in a complete pattern without regard 
to niceties of pleading or differentia- 
tion between different counts of a 
single complaint. And the ultimate 

* Ritchie uv. Anchor Casualty Company, 8 
Fire AND CAsuALty Cases 806, 135 Cal. App. 
2d 245, 286 P. 2d 1000 (1955). 


152 


question is whether the facts alleged 
do fairly the insurer that 
plaintiff is suing the insured upon an 


apprise 


occurrence which, if his allegations 
are true, gives rise to liability of in 
under the 


surer to insured terms of 


the policy.” 4 


Groundless or fraudulent actions 


little confused 


when the usual policy provision of 


Things become a 


defending suits whether groundless, 
false or fraudulent makes its appear 
ance. Situations have arisen where 
the claim is completely groundless 
but the allegations in the complaint 
fallen outside 

One of the most notori 
involved a claimant al 


leging that he was injured while riding 


have either within or 
the coverage. 
ous cases °® 
aS a passenger in a vehicle hired by 
the insured and operated by one of its 
employees. The policy covered auto 
the The 
insurer refused to defend because the 
vehicle 


mobiles hired by insured, 
neither owned 
nor hired by the insured, and thus 
not covered. The 
fully defended the personal injury ac 
tion on this very basis. In a subsequent 


involved was 


insured success 


action of insured v. insurer the court 
held that although groundless, the 
complaint alleged facts that fell with 
in the coverage and the policy obli 
gated the insurer to defend such suits. 


* Bloom-Rosenblum-Kline Company v, Union 
Indemnity Company, 121 Ohio St. 220, 167 
N. E. 884 (1929). 
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Actually, the court was merely ap 
plying the general rule of looking to 
the complaint. This seems to be the 
attitude of other 


with similar situations. 


courts confronted 


It’s reasonably safe to say that re 
gardless of the falsity or groundlessness 
of the allegations, if the alleged facts are 
such that the pleaded situation would 
fall within the it would be 
advisable for the insurer to defend 


‘overage 


Ambiguous allegations 

Suppose the allegations are so broad 
or incomplete that it cannot definitely 
determined not the 
pleaded facts present a case that comes 
within the The 
that have learned the hard way by not 
defending discovered that the courts 


be whether or 


coverage. insurers 


prefer the rule that, where there is the 
possibility of coverage, the duty to de 
fend exists. The best 
when in doubt, defend. 


advice here 


would be: 

Alleged facts both within and out- 
side coverage. here situations 
when the insurer is confronted with a 
than 


are 


complaint alleging more one 
ground for recovery and only one of 
those alleged would fall within the 
policy coverage. Defend or not 


fend? Judge Learned Hand expre ssed 


de 


the general consensus of the courts 
having to resolve this problem when 
he said, “Whether the insurer ought 
to defend such an action at least until 
it appears that the claim is not cov 
ered by the policy is not free from 
doubt: but it that 
should resolve the doubt in favor of 


seems to us we 
the insured.” * 

Known or ascertainable facts con- 
flict with alleged facts.—Here 


the two recent decisions previously 


enter 


*For example, see Bituminous Casualty 


Corporation v. Travelers Insurance Company, 
122 F. Supp. 197 (DC Minn., 1954). 

‘Lee v. Aetna Casualty & Surety Com- 
pany, 6 Fire AND CASUALTY CAsEs 856, 178 
F. 2d 750 (CA-2, 1949) 
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mentioned. There have been, and 
there will certainly continue to be, 
cases where, for reasons known only 
to the draftsman, the facts as alleged 
in the complaint are contradictory to 
the “actual facts.” One group of cases 
continues to apply the general rule of 
looking exclusively to the alleged facts 
in the complaint. 
which the two concerned cases belong, 
advocates the principle that, if the in- 
surer knows that the true, but 
pleaded, factual basis for the claim 
brings it within the coverage of the pol- 
icy, the facts alleged in the complaint 
are to be ignored and the insurer is 
obligated to defend. When adopted 
by a court, it really replaces the gen- 
rule in all than 
merely being an exception in certain 


A smaller group, to 


un- 


eral cases 


rather 
cases. It simply says that the actual 
ascertainable facts prevail instead of 
the alleged facts—the company must 
look beyond the complaint. 

The two recent cases? Albuquerque 
Gravel Products Company v. American 
Employers Incorporated Company,’ 10 
FIRE AND CAsuaLty Cases 544, and 
American Motorists Insurance Company 
v. Southwestern Greyhound Lines, Inc.,® 
10 Fire AND Casuatty Cases 619. Both 
were decided by the Federal Circuit 
Court of Appeals for the Tenth Circuit. 

Sacrificing boredom for brevity, but 
without 


deleting so much that you 


cannot intelligently arrive at your 


own conclusions, here are the facts: 


Albuquerque Gravel Products Com- 


pany. truck 
ramp over an arroyo (a dry bed of a 


Insured constructed a 


stream; gully). Heavy rains caused 


flooding conditions and damaged 


claimant’s property. 
* 282 F. 2d 218 (CA-10, 1960). 
*283 F. 2d 648 (CA-10, 1960) 


Claimant spoke 





in his complaint of the insured’s being 
the 
because it knew or should have known 


negligent in constructing ramp 
that the ramp would have prevented 
flood waters from flowing on into the 
Insurer refused to defend on 
that the 
“caused by accident” 


river. 


grounds damage was _ not 


and thus not 


covered by the policy 


The court began its opinion by say 
ing, “It is a general rule that the duty 
of the 
against an insured is to be determined 


insurer to defend an action 
from the allegations of the complaint, 
unless the insurer knows that the true, 
but unpleaded, for the 
claims brings them within the coverage 
»f the policy.” 
ment it cited its own 1941 decision in 
Hardware Mutual Casualty ( 
Hilderbrandt l 


factual basis 


In support of the state 


‘ompany v 


This statement appears to have been 
dictum. \t least the 
mention that there 
conflict between the alleged facts and 


purely court 


makes no was a 
the ascertainable facts. The remain 
der of the opinion is devoted entirely 
to the question of whether or not the 
consequences of the insured’s conduct 
in building the ramp over the arroyo 
could be considered an accident, that 
‘is, that 


accident.” 


the damage was “caused by 


Insurance 
policy ex 


Motorists 
Greyhound’s 


American 
Company. 
cluded “accidents to passengers while 
entering, riding in or upon or alighting 
from such automobiles.” An injured 
passenger pleaded in her action against 
both Greyhound Station 
that while she was alighting from the 


and Union 
bus but still on the steps leading to 
the ground, she was pushed, shoved 
and struck by persons attempting to 
board the bus and knocked from the 
the 
stumbling 


steps to cement platform; that 


while and attempting to 


regain her balance, she collided with 


” Hardware 
Hilderbrana t, 
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Mutual Casualty ¢ 
cited 


maipany 


at tootnote 3 


a baggage truck or conveyance stand 
ing near the bus. The insurer refused 
to assume the defense. 

\fter her attorney made his open 
ing statement to the jury, the court 
the 
Station and the case was then removed 


dismissed suit as against Union 


to the federal court. 


Greyhound settled with the claim 
ant without trial and then pursued its 
It alleged 
that the passenger fell after alighting 
from the bus. 
that fell 
thus the injury was excluded from the 


insurer for reimbursement. 


The insurer answered 
she “while alighting” and 
The trial court submitted this 
\pparently the 


jury decided the passenger fell after 


policy 
fact issue to the jury. 


she had completed the act of alighting 
from the bus, for they found in favor 
of Greyhound. 


The insurer appealed on the grounds 
that the passenger did not allege in 
her complaint and the investigation 
made by it did not disclose to it suf 
ficient facts to impose upon the insure1 
the duty to defend, although there is 
no comment in the opinion that this 
before the trial court 


Was an 18ssue 


In its opinion affirming the judg 
ment of the lower court, the appellate 
is com 
that the 
company 


court said, this court 


mitted to the general rule 


obligation of an insurance 
to defend its insured is determined by 
the actual facts brought to the attention 
oft the 


nent allegations contained in the com 


company rather than perti 


plaint or petition of a complainant 


against the insured which are not 


true.” The court again referred to its 


Hardware Mutual decision as precedent 


that in deciding 


whether or not to defend, the insurer 


It would appear 
was wrestling greater with the cover 
age interpretation problem of where 
the act of “alighting from” terminates, 
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than as to where the passenger fell. 
According to the court, the complaint 
alleged that the claimant was “knocked 


trom the steps to the cement plat 


} 


form: that while stumbling and at 


tempting to regain her balance, she 


violently collided with a baggage 


SCs 


truck 
‘and that she sustained injuries 
Such wording would lead one to be 
that feet 
she left the 


still on her 
You 


balance 11 


lieve she was 


when bus don’t 


“attempt to regain” yout 


you are flat on your back, land on 


your head, or while sitting on you! 


posterior 


So, in both cases the injured part) 
was apparently pleading the “actual 


facts” or surrounding 


s 


circumstances 
the injury. All that was needed was a 
judicial determination of the scope of 
the 


dent” in 


policy phrase “caused by acc! 


one case, and “while alight 


ing from” in the other. 


What the 
Casualty Company v 
the court 
Hilderbrandt 
Humphry. 


Vutua 
Hilderbrandt de 
upon? This: 
hotel leased by 
\ccording to the facts as 
found by the trial court, with the con 


Was fiaraware 


cision relied 


owned a 


sent of the owner to change the heat 
ing system from steam to individual 
the 
contract 


gas units in each room, tenant 


entered into an oral with 


Thompson, a plumber, to make the 
The contract was for 


change mate 


rials and labor, plus 10 per cent 
Thompson was to have complete charg 
of the work. He hired Gilbert to help 
With the consent of the tenant, 
dec ided to use the old 
steam pipes to « the gas to the 


While working on one of the 


him. 
Thompson 
onvey 
rOoomMS. 
there was 


rooms an explosion that 


killed Gilbert and injured Thompson 


Actions were brought against the 
the tenant for the death 

and injuries. The carried a 
liability policy in which liability for 


owner and 


owner 


injuries to employees was specifically 


excluded. The complaints of both 
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parties alleged that they were em 
ployees of the owner and tenant when 
the accident occurred; and that they 
negligently failed to provide the claim 
ants with a reasonably safe place 1 
which to work. 


The oftered to defend 


under a nonwaiver agreement but the 


company 


owner refused to execute such at 
agreement. 
settled 


trial of 


He eventually personally 


with the claimants without 


the 
demand upon his insurer. 


actions and then made 


\ declaratory judgment action was 
' The trial 
court found that Thompson was an 


brought by the insurer. 
independent contractor but that both 
Gilbert 
and that 


he and were invitees of the 


owner, as such, the owner 
owed them the duty of furnishing and 
maintaining a reasonably safe place 
for them to perform the work in which 
they were engaged. So failing to do 
the trial court rendered the owner lia 
ble notwithstanding they were not his 
employees. It concluded that the in 
surer was obligated to defend the per 
sonal actions and having 
breached its 


was liable to its insured, the owner 


injury 


contractual obligation, 


The three-judge appellate court held, 
without dissent, that the policy ex 
excluded from the 
the 


pressly coverage 


sustained by insured s 


that 


accidents 


employees, and ‘Whether the 


claim is within the coverage of the policy 


must be determined from the allegations 
the ! 


insured 


of the petition in action brought 


against the The lower court 
was reversed and the cause remanded 


for a new trial 


ut the case later came before the 


court on a rehearing. A new judge 
sat in the place of one of the original 
judges. The remaining two original 
judges split on the decision. The new 
judge sided with the proposition that 
the general rule of relying upon the 


allegations in the complaint in deter 
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mining whether or not an insurer is 
obligated to defend must fail because 
of its scope and effect, as illustrated 
by an overly simplified hypothetical 
case offered by insured’s counsel: 


“A owns two automobiles, a Ford 
and a Nash. The Ford is covered by 
the policy of the company but the 
Nash is not. A, while driving the 
Ford, negligently injures a third party 
and this party brings an action for 
damages alleging that A was driving 
the Nash. A notifies the 
of the accident, furnishes it a copy of 
the petition, and explains to it that 
the car actually involved in the acci- 
dent was the Ford and not the Nash. 
The company the 
information given to it by A as to the 
car actually involved in the accident, 
relies solely upon the allegations of 


company 


shuts its eyes to 


the petition, makes no investigation 
of the facts and circumstances, denies 
liability and refuses to defend except 
nonwaiver which A declines 
A undertakes the defense of 


upon a 
to give. 
the action with 
and negotiates a prudent settlement 
for a stipulated sum which he pays, 
demand upon the 
which it 


counsel of his own 


and then makes 
company to reimburse him 
declines to do, taking the position that 
there is no coverage as reflected by 
the allegations of the petition.” 
Someone can probably come up with 
something better, but a rebuttal to 
this could be that there is no utility 
in the law if it is justified by logical 
the 


application to never-happening 


rather than 


™ Hutchinson Water Company, Inc. v. United 
States Fidelity and Guaranty Company, 
9 Fire AND CasuaLty Cases 426, 250 F. 2d 
892 (CA-10, 1957). In prior decisions inter- 
preting “caused by the court had 
stated that the natural and ordinary conse- 
quences of a negligent act do not constitute 
In this case the court recognized 
“For, if the 


accident,” 


an accident 
its folly. To continue the quote: 
policy did not cover the loss because the na- 
tural and probable consequences of the negli 
gent act did not constitute an accident, then by 
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to the ever-happening. 


The obvious is easy to handle, and the 
rule advocated by the court in its three 
decisions would cause no pain if com 
panies always dealt with the obvious. 
But most commonly the facts are in 
such dispute that only He or a judicial 
determination can tell the claim per 
the “actual 


sonnel of insurers what 


facts” might be. 


The companies may find some 
consolation in the fact that the court 
that handed down the Albuquerque, 
American Motorists and Hardware Mu 
tual decisions admirably admitted in 
one of its opinions on another insur 
ance subject that “apparently we did 
whither this 


contemplate logic 


711 


not 
would lead us.’ 


With the many “glorious uncertain 
ties’ confronting insurers, if it appears 
the complaint allegations are ground 
less but possibly fall within the cov 
erage; ambiguous, incomplete; part 
falling within the coverage and part 
or that they are in conflict 
it might be 


without ; 
with the “actual 
judicious to continue a little farther 


facts,” 


and examine the possible consequences 


if an insurer steps forward in such 


cases and assumes the defense 

Let’s suppose that the insurer thinks 
it knows what the actual facts 
They fall within the coverage, but the 
facts do The insurer 
assumes the But, lo 
behold, the claimant comes up with 


some surprise witnesses, and the in 


are 


alleged not. 


defense and 


sured is not quite so confident of his 


side of the story at the trial as he was 


the same logic, there would be no liability 
where the damage was the unexpected, hence 
unforeseen result of the negligent act. In 
the first 

foreseeable 
In the 
not be 
upon the 


In either 


would be 
accidental 
would 
liability 
negligent 
insurer would be 
free of coverage and the policy would be 
rendered ; 


damage 
therefore not 


instance, the 

and 
latter instance, the 
foreseeable 


damage 
and hence no 
insured for his acts 
instance, the 


meaningless.” 
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before. Result: a verdict on the al 
The overwhelming ma 
jority of the cases say that the only 
relief to the insurer is a crying towel. 
It is stuck with the judgment and de 


fense costs. 


leged facts. 


It is estopped from later 


asserting no coverage 


Nonwaiver agreement 


If the company was smart enough 


to have the insured sign a nonwaiver 


agreement, or send a reservation of 
rights letter if the insured refused to 
Most courts 


have held that if the nonwaiver notice 


sign, all may not be lost. 


is timely, the insurer will not be liable 


Of course, timeliness can only be 


determined from an examination of 


the facts in each case. The most 1m 
portant factor in determining timeli 
ness is the degree of haste with which 
the insurer dispatches the notice after 
obtaining knowledge of the policy de 
Here is where we 
better 


fense. 
find 
foresight 


sometimes 


our hindsight than our 


Intention explicit——Also, it is re 
quired that the nonwaiver or reserva 
tion be in explicit language. In one 
the mere : 
surer, without a formal reservation 


case, contention by an in 
of rights, was held insufficient.’ [In 
the 
that the defense was assumed “with 
out prejudice.” The court held that, 
in the absence of evidence to indicate 


another case insurer contended 


what was intended by the expression, 
the insurer was estopped to deny lia 
bility.’ 

Insured prejudiced. 
ing estoppel, some courts have re 
quired the insured to establish that he 
was prejudiced because of the insurer’s 


Before apply 


assumption of the defense of the a 
tion. In most cases where the insurer 
Georgia Casualty 
pany, 89 Ga. App. 181 
(1953). 

*® Nikkari v. Jackson, 


N. W. 2d 36 (1948) 


@ Jones v Surety Com 


48 5: EB. 2d Sl 


’ 


226 Minn. 393, 33 


Company's Duty to Defend 


withdrew from the defense before the 


actual trial, no prejudice was found 


the 
insurer without a nonwaiver or reser 


But once the action is tried by 


vation, however, the courts have been 
saying there is a presumption of prej 
udice. Why? stated the 
reason in this frank manner: “Jurors 


One court 
are quick to perceive that an insurance 
company is conducting the defense, 
in spite of the desire of the courts to 
No 
a judge, can shut his 
eyes to the fact that once the jury be 


keep this knowledge from them. 


one, not even 


comes aware that an insurance com 
pany is defending a lawsuit, there is 
a much better chance of the plaintiff's 
receiving a substantial verdict than if 
no insurance company were involved.” ™ 


Conclusions 

ChE 
to be those alleged in the complaint 
and both fall within the 
there is no problem—defend. 


the ascertained facts appear 
coverage, 


(2) 


If the allegations present a fact 
situation covered by the policy but 
the the 
claim completely groundless or pos 
defend. 


ascertained facts indicate 


sibly fraudulent 


(3) If the alleged facts are so in 
complete or ambiguous that it cannot 
be determined whether or not the al 
leged facts fall within the coverage 
defend under a nonwaiver or reserva 
tion of rights 


Once there is a clarification of the 
facts, if they do not fall within the 
coverage and the action has not reached 
the point where it can be effectively 
contended that the presence of the in 
surer in the picture prejudiced the 
insured 


withdraw from the defense 


But if the ambiguity is not resolved 
until after the actual trial of the case, 


4 Ziegler v. Ryan, 66 S. D. 491, 285 N WwW 


875 (1939) 





consideration should be given to the such cases in these states under a 
recent law in that jurisdiction before nonwaiver. With the way of litiga 


accepting or denying coverage for the tion, who knows, the claimant may 
judgment. have alleged the “‘actual facts” after 
: all. If prior decisions are followed, 
(4) If the alleged facts are contrary —— 

the insurer would be estopped to ther 
deny coverage to the insured. Al 


though, it would seem that in order 


to what appears to be the “actual 
facts,’ and the latter fall within the 
coverage but the former do not, at * 
least in the state of Oklahoma, other {0F the rule represented by the Amer 
states of the tenth circuit, and prob 
ably Missouri.’ it would seem ad- decisions to be equitable, there should 


visable to defend unless of strong be reciprocity. But this is yet to be 


ican Motorists and Hardware Mutua 


heart and of strong conviction to chal- decided. 
lenge the Federal Appellate Court’s With tongue in cheek, it appears 
ee ee! that the most affirmed conclusion to 

\s a precaution, but not to indicate be drawn is the certainty of uncer 
a lack of confidence in its own investi- tainty on this subject. [The End] 


gations, a company should defend 


Health Insurance in Retirement 


The trend in health insurance, according to the Health Insurance 
Institute, is toward coverages which employees can carry into their 
retirement years. Based on an analysis of data supplied by insurance 
companies responsible for 68 per cent of the total group health insur 
ance premiums in the United States in 1959, the institute calculated 
that seven out of every ten workers covered under group health insur 
ance policies issued in 1960 have the right to retain their health 
insurance protection when they retire. 


Retention of health coverage is effected in two ways: by con 
verting the group benefits to an individual policy upon retiring, or by 
continuing the benefits on a group basis. 


Some 129,000 employees, 47 per cent of the total surveyed, have 
the right to convert to an individual policy upon retirement. More 
than 81,000 employees, or nearly 30 per cent of the total, have the right 
to continue their medical care benefits on a group basis when they retire. 


Twenty-one hundred new group medical care coverages, issued in 


1960, constituted the survey sampling. They were issued on groups 


ranging from less than 25 employees to more than 500 employees. The 


average size of the less-than-25 groups was 11 persons, and the average 


size of the groups of more than 500 was 1,700 employees. The right 


to convert to an individual policy was a provision more prevalent among 


the smaller groups, while the largest commonly endorsed continuing 


on a group basis 


® Marshall's Aut Supp z Viarvland 
ualty Company, 354 Mo. 455, 189 S. W 
2d 529 (1945) 
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Evaluation of Losses: 


Adjuster’s Use of Psychology 


By LOUIS C. SANDBERG 


Continuing the theme of his article in last December’s Insurance Law 
Journal, the author dramatizes the adjuster’s problems in the area 
of damage valuation. Mr. Sandberg draws upon his experience as staff 
adjuster for the Great American Insurance Company at New York City. 


HAT ATTITUDES do the adjuster and the assured have when 
they first meet and what interaction follows?’ Let us take an 
example: 


Sue is a normal young woman and she wants to get married. She 
frequents the weekly dance at the local community center and here 
she sees Al, who appears to her to be exactly what she wants. Al, 
however, pays little attention to Sue, so Sue decides she needs a plan 


She has her hair set, puts on her mother’s best perfume and goes out 


g 
looking for a dress to wear to the big annual dance. Sue shops the 
big department stores at great length, but doesn’t find what she wants 
Finally, because she’s in the neighborhood, and her feet hurt, she 
stops into the most expensive store in the city. Here the saleswoman 
finds for her exactly the dress she wants. The color and the texture 
of the dress are the perfect complement to Sue’s skin and hair coloring 
The cut and style of the dress are the perfect complement for het 
figure. One could say no more than that this dress becomes her. When 
she puts it on, she is a New Sue. The dress costs $200 and has been 
marked down from $300. Sue runs home for her bankbook and 
closes her account. There's $175. She borrows $10 from her mother 
and $10 from her brother John Che other $5 she borrows from het 
sister’s piggy bank. She gets the dress and goes to the dance 


~S 


\t the dance, not only does Al try to s ay near her, but so do 
all the other bi VS. 


Five years later, one morning while Sue is having a second cup 
of coffee, one of her five children comes to her and says, “Mommie, | 


can't find my slippers.” 
Sue answers, “Did you look under the bed 
He says, “Yes, Mommie.” 
She asks, “Did you look in the closet 7” 
The child answers, “It’s dark in the closet, Mommie.” 


Sue pushes herself away from the table and walks to the closet 


She opens the closet door and sees that it is dark in the closet. Sue 
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find 
the slippers and at the same time she 
book of matches from her 

Holding the 
around on the 


stoops down to see if she can 
takes a 
pocket and strikes one. 
matches aloft, she feels 
closet floor until she finds the slippers, 
but just as she finds them, she smells 
an acrid, smokey odor; jumping up, 
Sue is shocked to find a large hole 
burned in her most expensive, favor- 
ite, perfectly satisfactory dress. 

Sue rushes to the telephone and 
calls her husband, 
The 
the 
adjuster to see 


who refers her to 
the 
company which 
Sue about 


their broker broker calls 


agent who calls 
sends an 
her fire damage. 


The 


five years old and it has been hanging 


The facts are these dress is 
on a hanger in the closet for most of 


this time. The dress has been worn 
just three times, once to a dance, once 
on the assured’s honeymoon and once 
to the assured’s brother’s wedding. 
The store from which the dress was 
purchased will replace it now for $400. 
The dress has faded and the material 
has started to deteriorate at the seams. 
The style has gone forever, and, even 
if the could 
now, it would not compliment her. 


It would make her look just terrible. 


assured wear the dress 


Before we discuss the adjustment, 
let us first examine some of the prin 
the adjuster would 
mind. Following is a list of questions 


ciples have in 


the adjuster will want answered be 
fore he arrives at an amount of loss 
for this fire damage: 

Where was the dress purchased ? 

What was the cost? 

Has the assured any substantiating 
documents? 

Is the seller reputable? 

Is the seller a wholesaler or a re- 
tailer? 

When was the dress purchased? 

Does the seller have similar stock 
now? 
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Is the cost similar? 

What is the normal life expectancy 
ot the dress? 
much of the life of the item 
was left at the time of the loss? 


How 


of the life of the item 
was destroyed by the loss? 


How much 


2 


Is the item repairable: 


Do descriptions compare and are 


they complete f 
What type of material is involved? 
What is the style? 
Are there 
qualities? 


any other noteworthy 

The most usual and effective meth 
od of acquiring the answers to these 
\n inter 
conversation. 


questions is the interview. 
purposeful 
The purpose of the conversation deter 
the type of interview, be it 
psychotherapy, counseling or informa- 


view is a 
mines 


tion. We are principally interested in 
the information type, although some 
elements are common to the three 
types. 

The interview can be divided into 
three parts on the basis of function 
The opening portion has for its pur 
pose the establishing of rapport, a 
good relationship. The middle portion 
has for its purpose the collection of 
information, and the closing part, the 
giving of information or the stating 
of the outcome and plan. 

Good 


acceptance. Acceptance is more than 


relationships are based on 
refraining from judging. It 
is rather the approval of the person 
being interviewed, based upon a knowl- 
human motivation. Under- 
standing enables the interviewer to 


merely 


edge of 


retain control of himself and his reac 
tions. It enables him to realize the 
possible subjective validity of the rea- 
sons for the motivation of the person 
being interviewed and to see the per- 
son as a person with a human dignity. 

All human motivation can be traced 
to physical or intellectual appetites. 
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The variations are based upon charac 
ter. 

Character is the mark of the man. 
A man’s character depends on his 
environment, heredity and certain ac 
quired factors. 

Environment is everything into which 
a man is born and in which a man 
lives, the surroundings to which a man 
reacts and develops habits of reacting. 

Heredity limits or enhances char- 
acter by giving basic personality ten 
dencies, glandular dispositions. People 
phleg 
matic, sanguine or morbid. When one 


generally tend to be choleric, 


of these personality traits becomes 
extreme, sometimes the person is said 
to be mentally ill. 

The acquired factors are: action, 
habit and sense of values. 

Any action placed determines the 
actor. A 


most assuredly changes his character, 


man who commits murder 
marks himself and has gained special 
himself and his 
which he must 


knowledge of own 


take into 
consideration in the future in dealing 


with other people. 


reactions 


Habit, without a doubt, is part of a 
man’s character. Anyone who devel 
ops a habit knowingly or unknowingly 
is in a sense determined by the habit, 
at least to the extent of reacting or 
tending to react in a specified manner 
when the proper stimulus is applied. 


A sense of values, which is a result 
of intellection, determines character to 
a greater extent than any of the fore 
going because a man’s sense of values 
is his wellspring of motivation, his 
personal reason for acting. A sense 
of values is acquired by awareness, 
experience and reasoning. 

With these truths in mind, and the 
realization that we communicate with 


our 
tones of 


movements, and 
voice as well as 
words, let us examine the following 


examples. 


faces, bodily 


choice of 
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Adjuster: “Hello. I’m the adjuster 
from your insurance company.” 

Assured: “Oh, hello. Come in. I 
guess you'd like to see the chair which 
was damaged.” 

Adjuster: “Yes, that’s right.” 

Assured: “This is the one. It’s got 
a hole burned right here.” 

Adjuster: “That’s a shame. Oh, 
say, that’s a beautiful picture you have 
hanging on the wall.” 

Assured: “I hate that picture. My 
husband got it when I was in Florida.” 

Here we see the adjuster’s attempt 
to establish a good relationship took 
a disastrous turn and he created an- 
tagonism instead. Because of his own 
environment, personality, habits, and 
need to find something which he and 
the assured could agree on, he picked 
an item in the assured’s home to show 
his approval of. We might question 
his sincerity, but in any event, we 
must question his judgment. 
sumed that because the assured had 
an item in his home, everyone there 
liked it, shared his sense of values and 
had similar personality. We all know 
this is ridiculous, but some adjusters 
still fall into the trap. 

Adjuster: “Hello. I’m the adjuster 
from your insurance company.” 


“Oh, hello. Come in. I 
guess you'd like to see the chair which 


He as- 


Assured: 


was damaged.” 

Adjuster: “Yes, that’s right.” (At 
this point, assume the adjuster smells 
something cooking, but can’t identify 
it. His face changes slightly as a 
result.) 

This 


a guest. 


Assured: “This is the chair. 


Was an accident caused by 


It’s a shame that some people don’t 
know how to act when they’re in your 


home. They’re so careless.” 


It is possible that the assured would 
have made these last remarks regard- 
less of the adjuster’s grimace, but it’s 
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that the assured was 


responding to a feeling of being re 


more likely 
jected by the adjuster, that the as 
sured was put on the defensive by the 
change in the adjuster’s face. 

that the 
interview begins the moment the ad 
From 
who 


[It is important to note 
juster rings the assured’s bell. 

that the adjuster, 
has come to hear the assured’s account 
of the must give his attention 
to the matter at hand. 
an unhurried appearance and he must 


moment on, 
loss, 
He must give 


pay attention to the assured. 


\djuster must accept assureds as 


conversational equals. If the assured 
has an accent or a mannerism which 
is unusual, the adjuster must be care 
ful not to 
other people’s accents, they can hear 
ours 


imitate. If we can hear 


In the middle interview, we try to 


collect information necessary to ad 
have 
been successful in establishing rapport 
at the outset, the assured will tell us 
all we need to know without prompt 
More often, though, 


it is necessary to ask questions 


just losses. Very often, if we 


ing or questions 


Questions relating to things outside 
of the assured, relating to facts which 
do not usually tend to elicit emotional 
responses, should be asked in a straight 
forward manner. Some examples are 
How have here? 
How long have you been at this ad- 


many rooms you 


dress? What was your previous ad- 


dress? 


Questions relating to more personal 
matters, where social and cultural im 
plications arise, should be softened. 
Some examples are: “May I ask your 
occupation?” or “May I ask who gave 
you this gift?” 

The, “May I ask,” makes the ques- 


tion more acceptable because it is 


more polite and because it usually 


elicits a more pleasant emotional re 


sponse. 
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Questions which tend to make the 
assured think about the adjuster’s mo 
tive should be rephrased, so as to 
enable the assured to make prompt, 
honest, factual answers, rather than 
answers which are an attempt to win 
an argument. An example is: “When 
did you purchase this chair?” Com 
pare this question with: “How old is 
this chair?” In the former, the answer 
might well. be. “Well, 
years 


let’s see, we 
five and we 
bought the chair the next year for the 
The chair is about four 

In the latter, the answer 


redecorated ago 
holidays. 
years old.” 
might be, “The chair is brand new. 
It’s only two years old.” 

uestions which probe should al 
be avoided in the information 
“WU hat did you do 


a perfectly good question. 


WavVs 
type interview. 
next?” is 
It refers to an accomplished fact out 
the and it 
any undesirable implications. 
“Why did you do that?” is a probing 


side of assured does not 


have 
question. It goes beyond the surface 
sort of thinking required by, “What 
did you do next?” and it implies to 
the assured that he has to justify his 
activity and that the adjuster will judge 
him. The question also tends to make 
the 
perience engendered by the event he 
is being asked about, and this also 
might 
resentment. 


assured relive the emotional ex 


well create antagonism and 
Even softened to: “I won 
der why you did that?” the question 
is objectionable in the type of inter 
view we are interested in in our field. 
“When was this room painted ?” 


“When was this room painted last ?” 


How long has it been since this 


room was painted ?” 


The first question asks for a state 
ment of fact. It has no objectionable 
implications. The second question im 
plies to the assured that the room has 
not been painted for some time, in the 
adjuster’s opinion, and this tends to 
make the assured defend himself. The 
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third question tends to make the as 
sured think about the adjuster’s mo 
tive for asking the question. 
In the first instance, the answer 
might be, “Oh. about three years.” 


[In the second, the answer might be. 


“Not long ago, only about two years.” 

In the third. the answer might be. 
“Why do you ask 2” which will bring 
the adjuster to a point he 
yet want to reach. 


not 


dc eS 


interview involves a 
clear statement of what will happen 
next or what is to be done next. A 
clear statement by the adjuster leaves 
a feeling of completeness with the 
assured. It will also prevent misun- 
derstandings and having the 
call later to ask for additional infor 
mation or service. 


The closing 


assured 


Statements such as, “I'll submit my 
report to the company, and you'll hear 
from them in a are good. 
Such statements imply that the 
will receive attenti, n. 


few days,” 


loss 


There are three classes of remarks 
which should 
the interview, 


remarks, 


be avoided throughout 
They are 

Supporting comments 

interpretive statements, 


moralizing 
and 


Moralizing remarks, such as. “You 
Shouldn’t have done that!” tend to 
bring about emotional reactions. They 
are judgments about 
normal people try 
have done. 


people and even 


to justify what they 


Supporting such as, 


“That’s what 


out of place here 


comments. 
[ would have done,” are 
also, because they 
also imply judgment of the assured 
by the adjuster. Tj 
that the assured who was in the 
ticular situation he 


IS always possible 
par 
is telling about 
would not have done the same thing 
again, and has made up his mind to 
that The adjuster’s remark 
would then antagonize the assured. 


effect, 


such as, 
the oil 


Interpretive Statements, 


“The noise you heard was 
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should be 
avoided because they are totally un 
called for. Remarks of this type may 
imply to the assured that the adjuster 
is insecure, that he feels the necessity 


burner shutting dow n>: 


of displaying his knowledge 
gain stature. 


SO aS to 


Let us examine some examples and 
apply these principles to them: 

(1) A loss has just 
the assured because of a lack of evi 
Which would substantiate the 


been denied to 


dence 
claim, 

\ssured: “T’ve been insured in your 
company for 20 years, D, n't you take 
that into consideration 2” 


Adjuster: A, “No. 


how long you're insured.” 


It doesn’t matter 


B. “Yes, of course. I’ll include that 
in My report to the company.” 
C. “Your the 
agreement between you and your com 
pany. It 


contract js whole 


taking 
length of time 


Says nothing about 
into consideration the 


you've been insured.” 


D. “Your 


specifies cOverage 
sS 


insurance 
for damage due to 
of the wind. There 
that 


Contract of 


the direct action 
here to indicate 
this is what happened.” 


IS no evidence 


‘A” cannot be right because the 
answer would tend to frustrate the as 
and 
tional response. 


Sured Cause some sort of emo 


“B” cannot be right because the 


response implies that negotiations are 
The denia] might 


be construed to have been waived. 


going to continue, 


“C” cannot be right because it is 


only a partial] reference to the insur 
alice contract which specifies the rela 
tionship between assured and insurer. 
[t also responds to the argument with 
a comment which might 
the assured fee] injustice in the situa 
tion. The assured might feel that it 
really should matter how long he is 
insured and he might decide to do 
something about it. 


tend to make 
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“D” is good because it rephrases the 
denial and turns the assured’s atten- 
tion away from the argumentative point 
he has brought up. 

(2) The assured has suffered a dam- 
age to one of a pair of sofas. The 
adjuster has asked for the estimate 
for repairing the one damaged. The 
assured has given him an estimate for 
repairing both by recovering. 

Assured: “These two sofas are match- 
ing. One is no good to me without 
the other, so I want to be paid for 
reupholstering both.” 


Adjuster: A. 


thing which is not damaged.” 


“IT can’t pay for any- 


B. “I can only pay for fire damage. 
Show me a fire damage and I'll pay 
for it.” 

C. “You're entitled to be paid for 
the item damaged, but not the undam- 
aged one.” 

D. “This is known as a consequen- 
tial The contract of insurance 
which you have allows us to pay only 


loss. 


for the item damaged.” 

“A” is not right because it answers 
the assured’s implied question harshly. 

“B” is not right because it is argu- 
mentative. 

“C” is not right, although it is a 
“A,” because it does not add 
anything to the discussion. 


softer 


“PD” is right because the response 
of the adjuster explains the contract 
provisions and it adds a technical term 
in the proper place which will enable 
the assured to accept the explanation. 


(3) Assured: “You say this awning 
can be repaired for $45. My awning 
man says it can’t be matched because 
it is too old and it should be replaced. 
You should pay me $125, what it will 
cost me to replace. I’m not going to 
accept a patch job.” 


Adjuster: A. 


“The fact that your 
awning is old means I have to depre- 
ciate it if I allow for replacement. 
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You’d get $45 for repair without de 
preciation, or $45 net toward replace 
ment with depreciation.” 

B. “The repair will fade in in about 
six months and you'll never notice it.” 

C. “I did not mention patch. I 
would not accept a patch job either. 
You will 
place of the two old ones which were 
damaged, so you'll be better off than 
you were before.” 


have two new panels in 


D. “Your contract of insurance says 
your company is liable for the cost to 
repair and in the event that the item 
can’t be repaired, for the cost to re- 
place, less depreciation, so that’s all 
your company can pay.” 

“A” is not right, although the arith 
metic may be, because it tends to 
frustrate the assured, to cause emo 
tional reaction. 


“B” is not right because it assumes 
that the assured has a particular sense 
of values which he obviously does not 
have. 

“C” is not right because, aside from 
the fallacy in reasoning, it moralizes 
The assured is not interested in the 
adjuster’s sense of values or in being 
judged by him. 

“D” is right because it refers to 
the contract governing the relation 
ship between the assured and the 
company. It does not frustrate the 
assured emotionally because it gives 
him an explanation. The content may 
be similar to that of “A,” but it is put 
in palatable form. 


[It is possible in these examples that 
the assured will not accept the re- 
sponse made by the adjuster. If this 
happens, the wise adjuster will struc- 
ture and leave. Structuring involves 
a stepping out of the role for the 
purpose of explaining the relationship 
which If the assured in any 
of the examples refuses to accept the 
proper response of the adjuster, the 
adjuster might say something like, 
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“It’s my job to investigate losses, 
the 
and explain your policy provisions. 


determine amount of damage 


I’ve done that as well as I can, and 
now I'll submit my report to the com 
pany and you'll hear from them in a 


few days.” 

We realize the English should be, 
“T’ll submit my report to the company 
We 


realize that language is a tool to be 


and you'll hear from it.” also 
used wisely. An “it,” is easily identi- 
fiable and easy to be angry with. It’s 
a temptation to do battle with an “it.” 
A “they,” or a “them,” is somewhat 
more indefinite, somewhat more able 
to absorb anger, somewhat more likely 
to suggest the necessity of conform- 


ing with standards. 


some of our 
We fail 


to see any ethical fault in permitting 


We also realize that 
responses are incomplete. 
someone who has not the right to a 
complete explanation to deceive him 


self. 


These principles have been deduced 
from the shared experience of mature 
adjusters. Only the man in a situa- 
tion at the time can apply them, and 
the principles have to be applied in 
individual One _ experienced 


“May I 


He asks several questions 


Cases. 


ask 


adjuster 


never says, 


and finishes simply with, “And your 


occupation ?” Because of his tone of 
voice and mannerisms, he always gets 
the answer. Another adjuster has a 
remarkable sensitivity to feelings, and 
he almost never fails to find an area 
of agreement and mutual interest when 
he is talking with an assured. It must 
be emphasized that these are mature, 


experienced adjusters. 

Generally, we will all be more suc 
and the 
quality of our adjustments if we fol- 


cessful more satisfied with 


low these rules: 


Evaluation of Losses 


DO: 

Be friendly and interested; pay at- 
tention to the assured; let him talk; 
listen to his story. 

Accept the assured as a conversa- 
tional equal. 

Give an unhurried appearance. 

Make direct questions soft. (“When 
did you purchase this chair?” Not: 
“How old is the chair?) 

Make clear what the assured should 
do next. 

Make clear what the company will 
do next. 


AVOID: 


Probing questions: 
do that ?” 


“Why did you 


Moralizing remarks: “You shouldn't 


have done that.” 
Interpreting statements: “The noise 
you heard was the oil burner.” 
Supporting comments: Yes, that’s 
what I would have done.” 


Now let us get back to Sue and her 
burned dress. 


Adjuster: “Good morning. I’m the 
adjuster from your insurance company.” 


Assured: “Oh, good morning. Come 


in. Will you sit down?” 


Adjuster: “May I see the dress you 
reported damaged ?” 


Assured: “Yes. Here it is. 
this large hole. I did it myself, look- 
ing for my son’s slippers in the closet 
with a match. The dress will have to 
be replaced. It can’t be repaired. The 
store I bought it at says they want 
$400 for a new one.” 


See 


Adjuster: “How much did the dress 
cost a. 

Assured: “Well, I got it on sale. It 
cost $200, but everything has gone up, 
you know.” 

Adjuster: “Do you have a duplicate 
bill for the dress ?” 
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Assured: “Well, I have a statement 
from the store saying I bought the 
there, and what it and 


dress cost, 


what it will cost to replace. Here it 


1S. 


This is the 
wear for 


Adjuster: “Thank you. 
kind of dress you would 
special occasions, isn’t it?” 

Assured: “Why yes. In fact, I’ve 
only worn the dress three times.” 

Adjuster: “I from this state- 
ment that you bought the dress five 
years I am wondering if you 
have other special 
dresses you could show me.” 


see 


ago. 
any occasion 

Assured: “Why, of course. I have 
two or three others, but I didn’t buy 
them in the same store. Why do you 
want to see them ?” 


don’t 
I just want you to compare 


Adjuster: “I 
them. 


want to see 


them with this dress as far as style 
is concerned.” 

Assured: “What do you mean?” 

Adjuster: “Well, did you get them 
all about the same time ?”’ 

Assured: “No. 
high school prom. 
time |] 


One I wore to my 

That’s the only 
wore it. There’s another one 
I got last year for an affair we went 
to. I’ve worn that one twice.” 

Adjuster: “It doesn’t seem that you 
can wear these special occasion dresses 
very often.” 


Assured: “No, and 


much, too.” 


they cost SO 


Adjuster: “That’s true, but regard- 
less of the cost, the fact is that these 
special occasion dresses can’t be worn 
very often. If you’ve worn one even a 
few times, that’s about all the wear you 
can get out of it.” 

Assured: “Are you saying that this 
dress has no value? 

Adjuster: “No, I’m not saying it 
has no value. Tell me, what would 
you say would be fair for you to col- 
lect for your loss of this dress?” 
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Assured: “Well, | 


get at least half.” 


think I should 


“You've worn this dress 
Is that right ?” 


Adjuster: 
three times. 

Assured: “That’s right, only three 
times.” 

\djuster: “How many times do you 
think you could have worn it? 


Assured: “Well, that’s kind of hard 
to say. Maybe I could have worn it 


once more, or even twice.” 


\djuster: “Any dress you were to 
get today to replace this one would 
be made of one of the newer modern 
materials, probably, but it any case, 
it would have the modern styling. 
This is what accounts in large measure 
I’d say that 
the dress if 


for the increase in price. 
no fire 
more than 
I don’t see how 


the value left in 
had occured would be not 
a small percentage. 
[ can recommend payment of half, as 
you suggest, but what I will do, though, 
is submit my report to the company, 
and we'll see what they have to say. 
Then I'll discuss the loss with your 
agent and you'll hear from him shortly.” 


“All right. I still think 
[ should get at least half, but see what 


\ssured: 


you can do for me, will you?” 
You'll hear 


from your agent in a few days.” 


Adjuste1 : “Good bye. 

Here we see that the adjuster was 
not so foolish as to discuss money too 
soon. He concentrated on giving the 
assured some ideas about value, and 
it can be determined. When he 
discusses the loss with the assured’s 


how 


agent, who is probably a friend of the 
family’s, he will be in a good position 
to complete the adjustment on a per- 
fectly fair basis. He has also made it 
considerably easier for the agent to 
help him in disposing of the loss. 
This was certainly an extreme ex 
ample, but elements found in this ex- 
ample are found in most losses. One 
adjuster tells of a loss involving a 
surface damage on a table not caused 
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by fire, which he denied to the as-_ had been a gift to him from someone 
sured. While he was at the assured’s he wasn’t speaking to any more. 
home, he noticed a fire damage on 


oe People’s feelings must be taken into 
another piece of furniture and he asked 


account in adjusting losses. I believe 


the assured about it. The assured the only proven method involves the 


told him he didn't care about the rules we have listed here. [The End] 
other piece of furniture because it 


Federal Health Program 


President Kennedy’s program for new health legislation continued 
with the introduction of H. R. 4222 in the House of Representatives by 
Mr. King of California. This bill encompasses that part of the 
President’s program which calls for (1) inpatient hospital services, 
(2) skilled nursing home services, (3) hospital outpatient clinic diag- 
nostic services, and (4) community visiting nurse services for all per 
sons aged 65 and over who are eligible for social security or railroad 
retirement benefits. The President said that this part of his program 
could be financed by an increase in the taxable earnings base from 
$4,800 to $5,000. 

\t the beginning of 1963, the first full calendar year of operation 
under the program, there will be about 16.75 million people aged 65 
and over in this country. Of these, 14.25 million will be protected by 
the program because they are entitled to social security or railroad 
retirement benefits. An additional .25 million—tretirees under the fed 
eral staff retirement systems—will be eligible for health benefits that 
are at least equivalent in value. About .5 million persons will be on 
the veterans’ pension or compensation rolls, and generally these people 
can obtain comprehensive health care under the veterans’ programs. 
Over 1.25 million of the remaining aged persons who are not covered 
under the social security and railroad retirement programs will be on 
the old-age assistance rolls when the new program goes into effect. 
Having already met a test of need under the assistance program, these 
people will be eligible, without undergoing a further test of need, for 
such medical assistance as is provided under the old-age assistance 
programs of the states in which they live. In summary, all but about 
.5 million persons aged 65 and over would be eligible for some form of 
health protection under public programs. 


Payments to the providers of the service would be made on the 
basis of the reasonable cost incurred in providing care for beneficiaries. 
The amount paid under the program would be payment in full for 
covered services, except, of course, that the provider could charge the 
patient the amounts of the deductibles and extra charges for a private 
room or private duty nursing. 


In the early days of the program, benefit payments would amount 
to slightly more than 1 billion dollars a year. The social security 
contribution rates would be increased .25 of 1 per cent on employers 
and .25 of 1 per cent on employees and .375 of 1 per cent for the self- 
employed, effective in 1963. 


Evaluation of Losses 





Adjoining and Abutting Landowners: 


Liability for Injuries 
to Persons or Property 


By RICHARD F. MAY 


This article, reprinted from the Willamette Law Journal for 
Fall, 1960, traces the ramifications of adjoining and abut- 
ting landowners’ rights. The author is a member of the Ore- 
gon State Bar and wrote the paper in partial fulfillment of 
the requirements for the degree of Doctor of Jurisprudence. 


ESPITE AN OCCASIONAL DECLARATION to the contrary 

by an irate freeholder, no man has an unqualified right to use his 
land as he pleases. In addition to the host of zoning ordinances, 
building codes, health and safety laws and similar legislative restric- 
tions, the landowner is required to exercise reasonable care to assure 
that the use which he makes of his property does not cause injury to 
other persons or their property.? Failure to do so will result in legal 
liability. This liability may arise from an injury suffered by someone 
on the land, or by one who is outside the premises. It is the latter 
class of possible plaintiffs with which this article is concerned. 

This treatment of the subject is further limited to a discussion of 
liability which stems from physical injuries to the person or property 
precipitated by an activity conducted, or a condition maintained, on 
the defendant’s land. This will eliminate, for the most part, consid- 
eration of causes of action which are based upon any theory other 
than negligence of the landowner.? Trespass, nuisance and strict 
liability will receive some attention, but only when it is necessary to 
a full treatment of the subject matter. 


The simplest possible statement of the law involved, and probably 
the least definitive, is that every landowner must use his land in a 


*See, ¢.g., Brown v. Gessler, 191 Ore. 503, 230 P. 2d 541 (1951); Arneil v 
Schnitzer, 10 NEGLIGENCE CAsEs 362, 173 Ore. 179, 144 P. 2d 707 (1944); Hummell 
v. Seventh Street Terrace Company, 20 Ore. 401, 26 P. 277 (1891). 

* Liability may be imposed upon the occupier rather than the owner, see text 
accompanying footnotes 62-65 below, but for the sake of readability, reference will 
generally be made only to the landowner 
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reasonable manner to avoid interfer 
ing with the rights of others thereby. 
Since the rights of others are the pri- 
mary determinants when attempting 
to fix liability which may arise in this 
confined area of law, it is desirable 
to divide the subject matter according 
to those rights, since different rules 
will apply in each of the following 
divisions: 

(1) Liability for injuries resulting 
from the removal of natural support. 


(2) 


Liability for injuries to persons 
and property outside the premises re- 
sulting from conditions and activities 
on the land, except injuries to users 
of highways. 

(3) Liability for injuries sustained 
by users of public highways, caused 
by activities or conditions in abutting 
land. 


Support 


The right to have land in its natural 
condition supported, laterally and sub- 
jacently, by the surrounding land is 
a right which is incidental to the pos- 
land.* Any infringement 
of this right creates a cause of action 
in the injured party and recovery is 
upon 


sessit yn of 


based invasion of a 
right rather than negligence.‘ 


versely, every landowner has a duty 


pt ssessory 


Con- 


to avoid any activity upon his land 


which will result in the removal of 


‘Lew v. Schwart Md. 575, 95 A 
2d 322 (1953); Easter Dundalk Holding 
Company, 199 Md. 257, 86 A. 2d 477 (1952); 
Mosier v. Oregon Navigation Company, 39 
Ore. 256, 64 P. 453 (1901) (dictum). See 
also Restatement of Torts, Secs. 817(1), 
820(1) (1934). 

‘Mosier v 
cited at footnote 3 
ered to be absolute 
of the actor or 
result, Restatement of 
ment 6 (1934). 

* Restatement of Torts, Sec. (1934) 
specifically excludes the withdrawal of sub 
terranean waters 

® Liability rests upon the person who caused 
the 7 See Law v 


201 


Oregon Navigation Company, 
The liability is consid- 
regardless of the intent 
the foreseeability of the 
Torts, Sec. 817, com- 


818 


excavation to be made 


Landowners’ Liability 


support from, and subsequent subsi- 
dence of, adjacent land. Any extraction 
excavation of solid or semisolid 
substance,® which 
ing land to subside, is a breach of 
the duty and the removing owner is 
legally liable for any resulting injury 
sustained by that land.® The plaintiff 
needs only to prove that the act of the 
defendant caused the subsidence. There 


or 


causes neighbor- 


is no need to consider the reasonable- 
ness of the defendant’s actions, for 
this is an area of absolute liability.’ 


It is the subsidence of the land 
which gives rise to the cause of action 
and, until that subsidence occurs, there 
The 


removing owner is not obligated to 


has been no actionable wrong.* 


maintain natural support, but is only 
bound to support the land in its nat- 
ural condition.® Thus, he may remove 
the natural support and substitute 
artificial support without any fear of 
legal liability so long as no shifting 
or settling of the adjacent land occurs 
in the process. 


The adjoining landowner’s duty re- 
quires him to support the land in its 
natural condition; he is not obliged to 
support the superadded weight of any 
structure which may be placed upon 
the land.*° 


buildings is permitted only when the 


Recovery for damages to 


land would have subsided in the ab- 
sence of the additional weight," or 


Philips, 136 W. Va. 761, 68 S. E. 2d 452 
(1952). 

"See Mosier v. Oregon Navigation Com- 
pany, cited at footnote 3, in which the court 
states the law of support generally and then 
holds that -it applies with equal force to a 
railroad company constructing a road on 
land obtained through the exercise of emi- 
nent domain. 

* Easter v. Dundalk Holding Company, cited 
at footnote 3. 

’ Ocean Shore Railroad Company v. Doelger, 
27 Cal. App. 2d 392, 274 P. 2d 23 (1954). 

"Weiss v. Kohlhagen, 113 P. 46, 58 Ore. 
144, 113 P. 46 (1911). 

“Case cited at footnote 10. See, also, 
Restatement of Torts, Secs. 817(2), 820(2) 
(1934) 
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when excavating or extracting was 
done by the removing owner in a neg- 
ligent manner.’* In the 


stance, liability is determined on the 


tormer in- 


basis of invasion of a right incidental 
to possession; 1n the latter, recov ery 
is based upon negligence. 

It is often difficult to ascertain what 
effect the presence of a building upon 
the land has on the allegations to be 
made or the proof to be offered by the 
plaintiff, that is, whether the defend- 
ant bears the burden of pleading and 
proving, as an affirmative defense, 
that the added weight of the building 
caused the subsidence. However, the 
better rule would require the com 
plainant to allege and prove that the 
defendant’s act caused the injury.’ 
The plaintiff's cause of action is estab 
lished by alleging that the act of the 
defendant caused injury to the plain- 
land; that land is in its 
natural condition, this would seem to 
But after a building has 
been placed upon the land, allegations 
and of the 
quent injury to the plaintiff’s land, 
without more, is not enough to allow 


tiff’s when 
be sufficient. 


of defendant’s act subse 


the plaintiff to recover, since, upon 


the face, there is no allegation that 


defendant has any duty to support. If 
the plaintiff is to recover on the invasion- 
of-an-incident-of-possession theory he 
should be required to allege and prove 
that the defendant’s act, and not the 
added weight of the building, 
the injury." 


caused 
[f he fails to do this he 
should be compelled to seek his re 
dress on the theory of negligence. 


Even though the duty to support 


has not been violated, the owner of 


2 Case ‘ ed at otnot 10 See, 


819, 821 


also, 
(1934) 


1 ; } +} ror} ; +} 
assu l l < t i it ( 


Restatement of T 


It will be 


SeCS 


structure caused the subsidence in the ab 
evidence to the 
Wolcott v. State, 199 Mis« 
2d 448 (1950). 
“ McCabe 2 


Va. 830, 79 S. F 


sence ol contrary et 


279 OO N \ w 


Ciry 7 / wkershuy 7 
2d 87 (1953) 


138 \W 
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adjacent land may recover for injury 
to his buildings, caused by the negli 
As the 
Oregon Supreme Court has stated 
the law: 


gence of the removing owner. 


“When land is not in its natural 
condition, but has a building thereon, 
the right of lateral support, without 
regard to negligence, does not extend 
to the increased weight of the build 
ing; and for the removal of such sup 
port, but with 
ordinary prudence and care, defendant 
would not be liable. But if defendant, 
in making excavations on his lot, en- 


without negligence, 


dangered the support of the building 
occupied by plaintiff on the adjacent 
lot, and did 
prudence and care to avoid such danger, 


not exercise reasonable 
but made his excavation in 
ful, less 
thereby 


a wrong- 
care and negligent manner,’ 
causing injury to plaintiff’s 
property, defendant would be liabk 
Even if notice of intent to excavate 
or extract is given, the removing land 
owner is not relieved of his obligation, 
nor is the adjoining owner under any 
duty to provide against injury to his 
own buildings.7® However, the ex 
not take 
extraordinary steps to assure that no 
injury will result from his act.’ 


cavating owner need any 


Conditions upon the Land 


Although negligence is of relatively 
minor importance when recovery is 
sought for injuries precipitated by the 


removal of support, it is, generally, 


the basis of a cause of action for per- 


sonal injury or property damage, oc- 


curring outside the boundaries of the 
defendant’s land, but which is caused 


Case cited at footnote 10 
“T} y g t uld t lieve 
ne giving Of notice WOUId not relieve 


[detendant | | 


him trom liability in case of 
' 
negiigence in 


making the excavation.” Case 
cited at footnote 10 
“Nor is he entitled 
he undertakes such extraordinary 
Warfel v. V 
2d 736 (1954) 


to reimbursement if 
precautions, 


3/6 Pa. 1, 101 A. 


ondersmith, 
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by some activity conducted or condi 
maintained thereon.'* In many 
of these cases, recovery may be sought 


tion 


on the basis of another theory of tort 
liability as well, thus creating a de 
lightful the 
attorney. For example, in instances 
in which the defendant’s act or omis 


dilemma _ for plaintiff’s 


sion is declared by statute or ordi 
nance to be the 


a public nuisance, 


cause of action may be 
upon negligence o1 
that the 


public nuisance which has caused the 


upon the theory 


defendant has maintained a 
plaintiff to suffer some special dam 
age.”® Similarly, an action may be 
based upon trespass to real property 
though the 


support an action for 


even same facts would 


negligence. 
But negligence is the principal theory 
under which 
juries is 


for these in 

the defend 
upon a 
determination of the appropriate care 


recovery 
obtained since 
ant’s liability generally rests 


required to be exert ised in each case. 


The distinction between natural and 
artificial conditions is an important 
one when attempting to establish the 
degree of care required of the defend 
ant. 
standing that a landowner is under no 


duty to 


It is a legal principle of long 


affirmative 
natural 


take action to 
upon 


his land, and therefore he can incur no 


remedy any condition 


based either 


liability for injuries which another, 
outside the land, might sustain be- 
cause of that condition.* This rule 
has been abrogated legislatively and 
judicially. Statutes which impose af- 
firmative duties to remedy or remove 
natural conditions upon one’s land are 
profuse.** The courts, too, have im- 
posed duties upon the landowner, usu 
ally in the cases where the risk of 
harm to the outsider is considered to 
be greater than the burden 
imposed upon the freeholder.** 


which is 
How- 
ever, in the absence of any applicable 
limitation, this rule necessarily pre 
cludes the landowner 
because, in the absence of any duty to 


recovery from 
prevent the injury, there can be no 
legal liability for failure todo so. For 
this reason natural conditions, other 
than those which cause injuries to 
travelers on abutting highways, are 
Most 
of the litigation involving injuries in 
curred outside 
tions 


seldom the source of litigation. 


the land 
maintained 
result of 


from condi 


thereon arises as a 
the maintenance of an arti- 
condition 


ficial or conducting some 


activity on the premises.** 


The owner upon whose land is lo 
an artificial condition must ex- 
commensurate with the 
foreseeable danger involved.”* It is, 
generally, the probability of the in 


¢ ated 


ercise care 





* There seems to be a tendency to confus¢ 


a cause of action based upon negligence with 
yn nuisance. This can 

Pivnick, 20 Conn 
175 (1956) in which the 
defendant’s demurrer. 
No property interest was affected, ergo no 
public 


alle gc d no 


one which is based up¢ 
be fatal. See Mand. 
Supp. 99, 125 A. 2d 
court sustained the 
private and no 
because the plaintiff had 


nuisance, nuisance 
injury 
to the public at large 
" Eg., Arne 
note 1 
"E.g., Carothers 3 ) 
941 (Tex. Civ. App 


contractor, caused four 


Schnitzer, cited at foot- 


han, 198 S 


1947) 


story 


W. 2d 
(defendant, a 
brick wall to 
fall on plaintiff's parking lot) 

1 Restatement of Torts, Sec (1934) 
But see Gibson v. Denton, 4 App. Div. 198, 
38 N. Y. S. 554 (1896) in which the 


held an adjoining liable for 


363 


court 


owner to be 


Landowners’ Liability 


injury to his neighbor’s house, caused by the 
fall of a decayed tree. 

*E.g. ORS 452.520 (declares ragweed to 
be public nuisance); ORS 477.062 (a forest, 
under certain conditions, is a public nuisance); 
ORS 527.330 ( timber lands re- 
quired to control forest insects and diseases) 

“Gibson v. Denton, cited at footnote 21 
See discussion of liability to travelers in 
text footnotes 37-6] 
“artificial conditions” includes 
natural conditions. See Kelley z 
Parkview Apartments, 215 Ore. 198. 330 P 
2d 1057 (1958) 


ywwners of 


accompanyin 
“The term 


altered 


below. 


* Brown v. Gessler, 8 
(2d) 1356, cited at 
western Ice « ( 
LIGENCE (CASES 
2d 209 (1941) 


NEGLIGENCE CASES 
footnote 1; North- 
ld Storage Company, 5 NEG- 
1086, 166 Ore. 557, 113 P. 


Suko 2 





jury, rather than the extent of any 
possible damage, which determines 
whether the owner has acted reason- 
ably to prevent injury to others.*° If 
the landowner knows of a hazardous 
defect, he is liable for his failure to 
remedy it; if he should have known 
of that defect, then the same liability 
attaches. The owner should know of 
all defects which could be discovered 
upon Thus, 
there is an affirmative duty imposed 


reasonable inspection. 
upon anyone who constructs or main- 
tains an artificial condition on his land 
to inspect for defects as well as to 
repair them.*” This duty may become 
even more burdensome than usual as 
the probability of injury increases.** 


When considering artificial condi- 
tions which may be a cause of legal 
liability, one usually visualizes falling 
buildings, billboards or similar struc- 
tures. But the subject is not so lim- 
ited. Any conceivable activity or 
condition may give rise to liability. 
A survey of a few of the cases which 
have come before the Oregon Supreme 
Court will illustrate the variety of 
situations which may be encountered. 
In those cases, a landowner has been 
held liable for injuries to adjoining 
property caused by: 

(1) 
in an excavation in defendant’s land 
and subsequently flooded the base- 
ment of plaintiff’s building.” 


Rain water which had collected 


(2) Water and debris which had 


accumulated behind, and finally burst 
through, a dam made of slashings, 


* “The location of the [ water storage ] 


tank above a busy thoroughfare in 
a large metropolis, required a greater degree 
of care in its maintenance and use than 
would have been the case had it been lo- 
cated in a remote and lonely district.” Suko 
v. Northwestern Ice & Cold Storage Company, 
cited at footnote 25. 

* Suko v. Northwestern Ice & 
Company, cited at footnote 25. 

* “Tn certain instances the duty of inspec- 
tion might clearly require the employment 
Suko v. Northwestern Ice ¢ 


Cold Storage 


of experts “ 
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which defendant had allowed to re- 
main on the logged-off land after his 
logging had 


pleted, and which had been carried into 


operations been com- 


the stream by a heavy rainstorm.” 


(3) Fire on an abandoned mill site, 
started in an accumulation of 
oil-soaked sawdust, and which 
accidentally ignited by a trespasser 

Notice that in the 
situations, the act or omission of the 


which 
was 
$1 


each of above 
defendant was not, of itself, responsi 
ble for the resulting damage but was 
acted upon by some other force 

either an act of God, or an act of an 
individual not subject to the defend 
Nevertheless, the out 
side could 
the injury had it not been for the de- 


ant’s control. 
agency not have effected 
fendant’s negligent act or omission, 
therefore, the defendant may be held 
liable for the entire damage. 


An act of God which is not reason 
ably foreseeable and which acts upon 
an artificial condition the 
harm complained of, may absolve the 
landowner from liability if it is the un- 
foreseeability, and not merely the 
act itself, which causes the damage.*” 
Foreseeability is usually determined 
by the history of the particular region. 
A phenomenon of weather which is 
of unprecedented severity or is ex 
tremely unreasonable, should be, and 
usually is, considered unforeseeable.** 
But the occurrence of an un- 
precedented weather condition is not 


causing 


even 


an adequate defense if the same injury 


would have occurred under normal 


cited at footnote 2 


Cold Storage Company, > 
at 571, 113 P. 2d at 215. 
” Brown v 
” Schweiger 7% 
P. 2d 195 (1951) 
* Arneil v. Schnitzer, cited at footnote 1 
® Hummell v. Seventh Street Terrace Com 
pany, cited at footnote 1. See also Schawnee 
v. Bennett, 116 Okla. 38, 243 P. 190 (1926) 
3 Brown v. Gessler, cited at footnote 1; 
Schweiger v. Solbeck, 191 Ore. 454, 230 P 
2d 195 (1951) (dictum). 


cited at footnote 1 
Solbeck, 191 Ore, 454, 230 


“ocelopr 
Gessier, 
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conditions, for here it is merely the 
vis major, not its unprecedented sever- 
ity, which acts upon the faulty con 
dition to cause the injury.** 


Similarly, trespassers may be con- 
sidered foreseeable and, if so, precau- 
taken to that 
their will not accidentally 
harm other persons or their property. 


tions must be assure 


actions 


In fact, trespassers may often be an- 
ticipated and the landowner should 
his property 
But no landowner, regardless of how 


maintain accordingly. 
negligent he may be in maintaining 
his property, should be held responsi 
ble for a trespasser’s intentional wrongs ; 
no one should be required to foresee 
the willful or malicious acts of an 
other. Even so, 
if a willful act 
anticipated by a prudent landowner, 
then protect against its 
harmful effect may constitute culpable 


it is possible that 
could be reasonably 
failure to 


negligence.*® 


Injuries on Abutting Highways 


Special rules have been developed 
to control cases in which the plaintiff 
has been injured while using a public 
highway.** These cases necessarily 
are given special treatment because 
the conflicting rights of the parties 
differ from the rights involved in the 
situations previously considered. The 


right of every person to use a public 
without 
right which is protected more vigor- 


highway interference is a 


* Hummell v. Seventh Street Terrace Com 
pany, cited at footnote 1. 

5 Arneil Schnitzer, cited at footnote 1. 

* Arneil v. Schnitzer, cited at footnote 1. 

*The right to use the highway is protected 
not only while the traveler is actually mov- 
ing thereon but when he is performing any 
and legitimate purpose on the 
highway. Smethurst v. Proprietors Ind. Cong 
Church, 148 Mass. 261, 19 N. E. 387 (Sup. 
Jud. Ct., 1889). 
' #®“fW]hen an excavation is made adjoin- 
ing to a public way, so that a person walk- 


reasonable 


ing upon it might, by making a false step, 
or being affected with sudden giddiness... 
be thrown into the excavation, it is reason 


Landowners’ Liability 


ously than is the right of a person 
to be free from injury, to his person 
or property, caused by activities on 
the premises. 

Illustrative of this fact is the Eng- 
lish court decision extending the lia- 
bility of abutting owners to include 
injuries sustained by travelers on 
public highways who inadvertently 
stray onto the former’s land.** This 
decision, which has been recognized 
in this country,*® is an exception to 
the rule that a landowner 
need not protect against possible in- 
The 
liability is generally dependent upon 
the following factors: 


general 


juries to trespassers. owner’s 


(1) The reason for which the plain- 
tiff left the highway. Usually only 
accidental exits will 
permit the plaintiff to recover,*® al- 
though 


emergency or 


recovery has been allowed 
even where the plaintiff intentionally 
left the way for some casual purpose.*? 
At best, the trespasser 
should have only slightly more lati- 
tude than is permitted the intentional 


one. 


accidental 


(2) The distance between the high- 


way and the injurious condition.” If 
the distance is so great that the land- 
owner could not be expected to an- 
ticipate the injury, then the intruder 
should be considered an intentional 
trespasser and the owner should not 
be held liable. The question for the 
jury’s decision is at what point did the 


able that the person making such excavation 
should be liable for the consequences; but 
when the excavation is made at 
tance from the way, and the person falling 
into [it] would be a upon the 
defendant’s land reached it, the 
case seems to us to be different.”’ Hardcastle 
v. South Yorkshire R. & River Dun. Co., 157 
Eng. Rep. 761, 764 (Ex., 1859). 

*® See, ¢.g., Hildebrand v. Hines, 270 Pa. 86, 
112 A. 875 (1921). 

"See, ¢.g., Marsh v. City of Sacramento, 
127 Cal. App. 2d 721, 274 P. 2d 434 (1954). 

“ Ruocco v. United Advertising Corporation, 
98 Conn. 241, 119 A. 48 (1922). 

" Case cited at footnote 39, 


some dis- 


trespasser 
before he 





plaintiff cease to act under the quali- 
fied privilege, for at that point the 
landowner’s liability should cease. 
(3) The plaintiff’s knowledge of the 
terrain.** The factor is of importance 
only when the nature of the terrain 
would indicate, to the plaintiff, that 
he is not where he should be. If the 
plaintiff has reason to know that he 
has strayed from the public way, he 
must attempt to return to the road ; 
if he fails to do so he is in no better 
position than any other trespasser. 


Another problem worthy of men 
tion is that of maintaining a condition 
or conducting an activity which in 
volves the use of a portion of a high- 
way or sidewalk for the benefit of the 
abutting owner. In using the public 
way for his own benefit, the defendant 
does not enjoy the usual considera 
tions which operate in favor of a land 
owner who is merely attempting to 
put his property to good use.** The 
plaintiff has a right to use the high 
way without interference and, even if 
he knows or has reason to know of 
the danger created by the defendant's 
use, he is not bound, as a matter of 
law, to avoid it.*° Contributory negli- 
i effective but 


Ss negiivgent is 


gence is an defense 
whether the plaintiff wa 


a question for the jury to is 


1 
determine. 


Contributory negligence may also 
be a successful defense when the de- 
fendant owner has allegedly obstructed 
the view of travelers, either by emit 
ting steam or smoke or some other 
material which limits the vision, or 

43 . P > 

Case cited at footnote 39 

“See Saco v. Hall, 17 Neciicence C 
371, 1 N. J. 377, 63 A. 2d 887 (1949). 

“ Moushevel v. District of Columbia, 191 
U. S. 247 (1903); Skaggs v. General Electric 
Company, 8 NEGLIGENCE CASEs 982, 52 Wash 
2d 787, 328 P. 2d 871 (1958): Langan z 
City of Atchison, 35 318, 11 P. 38 
(1886) 

” Cases cited at footnote 45 

" Horton v. Atchison, Topeka & Santa Fe 
Railway Company, 161 Kan. 403, 168 P. 2d 
928 (1946); Carroll v. Union Pacific Railroad 


ASES 


Kan, 
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by maintaining some obstruction so 
close to the highway as to deny the 
traveler a clear view of the road ahead, 
thus causing injury to the plaintift.*’ 
This defense, coupled with remote 
ness of the alleged cause, makes it vir- 
tually impossible, in the absence of 
statute, to recover from an abutting 
owner who maintains a condition in 
such close proximity to the highway 
that it impairs the travelers’ view of 
the highway ahead.** The presence 
of such an obstruction is invariably 
held to be a factor which merely in 
creases the hazard on the highway 
and requires a corresponding increase 
in the amount of care exercised by the 
traveler.*° 


\ traveler who sees that 


he is ap 


proaching a dense cloud of smoke ot 
steam, or any other obstruction in the 
highway, must take whatever care is 
necessary to protect himself and oth 
ers on the highway from injury.*’ The 
Oregon Supreme Court has rejected 
the rule, so prevalent in other juris 
dictions, that driving through an ob 
struction of this nature at a speed 
which the 
stop the vehicle within the range of 


renders driver unable to 


his vision is contributory negligence 
as a matter of law.®! In this juris 
diction, contributory negligence is a 
matter for the jury to decide.” Of 
course, if the traveler is suddenly 
enveloped by a condition which ob- 
scures his vision and injury results, 
he is seldom found guilty of culpable 
negligence.** 
Company, 20 Wash. 2d 
(1944). 

“Carroll v. Union Pacific Railroad Com 
pany, cited at footnote 47. See, also, Bohn z 
Racette, 118 Kan. 670, 236 P. 811 (1925). 

” Cases cited at footnote 47. 

See French v. Cristner, 173 Ore. 
P. 2d 674 (1944) 

™ Case cited at footnote 50 

* Case cited at footnote 50 

7 Lavelle Vv. Grace, 348 Pa: 
498 (1943). 


191, 146 P 813 


= 158, 143 
175, 34 A 
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Rein the rule of nonliability for 


injuries arising from the maintenance 
of natural conditions has been abro 
gated when the injury occurs to a 
traveler on an abutting highway.** As 
be said that 
the density of population determines 
the 
quired to take affirmative action to 


a rule of thumb, it may 


whether landowner will be re 


prevent injury because of the natural 


conditions on his land. A number of 


conflicting but 


views, occasionally g 


usually compatible, have been devel 
oped. The dex isions W hi h delineate 
these distinctions deal primarily with 


} 


trees which abut or overhang the 


highway, and may be summarily stated 


as follows: 


(1) In rural areas, along seldom 


traveled roads, the general rule oi 


natural conditions is applied 
(2) Ih 


quently traveled roads, and in subur 


rural areas along more fre 


ban areas, the general rule still gov 


The 


on actual knowledge; 


erns, but: (a) owner must act 
(b) The owner 
must act to correct apparent defects, 
but there is no duty to inspect 

(3) In urban areas, the owner has 
a duty to inspect and to remove de 


fective conditions. 


These rules are, of course, subject 


to variation by statute or judicial de 


* Restatement of Torts, S 363 (1934). 

contains a cavea ! 

does not express any 

abutting the | 
“TT |he 


inspect 


ighway 
differing conclusions as 
reflect 


balance to be 


duty conflicting notions 
as to the proper 
tween 


with a duty 


unduly burdening 
to undertake co 
action and protecting travelers on the 


highway from injury caused by condi 


no control.” O’Brien 
“A-9, 1960) 
States, 166 F. 
1959) aff'd, cited at foot 


Whelen, 44 


over which they have 
vw. United States, 275 F. 2d 696 (( 

* O’Brien v. United 
24H AD Ore. i: 
note 55 See, 


Supp 
Sup] 


also, Chambers 7 
F, 2d 340 (CA-4, 1930) 

* Brandywine Hundred Realty 
Cotillo, 55 F. 2d 231 (CA-3, 1931); Ha 


yyipan 
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cision, but in the main they are con- 
trolling as stated. 


Oregon has no statute and no prece 
dent on the question, but, in a recent 
federal district court decision, Judge 
Solomon, stating the law as he thought 
the Oregon court would state it to be, 
adopted the view that a rural owner 
of land along a seldom traveled high 
way is under no duty to inspect for, 
or to 
may 


remove, defective trees which 


cause injury to travelers. 

affirming, the court of appeals rea 
that this 
upon what would be the publi 


soned decision wa 

policy 
of a state which derived an appre 
ciable percentage of its income from 
forest operations—operations which 
necessarily require large tracts of un 
the 


otherwise placed upon the landowner 


improved land—because burdet 


would not be proportionate with 


; ] 1 61 
Invoived, 


the probability of injury 
Whether the state supreme court will 


this reasoning 


~S 


concur with 


is impos 
sible to Say Until a case of first im 
pression comes before the court, the 
landowner will have to adopt the 
practice which to him seems the most 


| ] 


prudent and act accordingly. 


Throughout this article, liability has 
been said to rest upon the landowner. 
It may rest, instead, on a mere pos 
W hether liability 


sessor of the land.' 


wrwalk Lodge Number 730. ! i 9? 
Ohio App, 14, 109 N. E. 2d 481 (1951) 
Hay v. Norwalk 1 Number 730, B 
/ ~ . Cite d 57 ra 
Hundred Real 


votnote 57 I ) leay 


} otnote 


m pan 
whether ther Wi a duty 
jury 

T urner 
2d) 1036, 
ED. €.. 31958) 

’O’ Brien 
56 


O’Brien 


Suk 





devolves upon the owner or an occu- 
pier of the land is determined by the 
amount of control each enjoys over 
the condition or over the land itself.® 
The injured party must recover from 
the party having control of or over the 
injurious condition. Control may be 
established on the basis of possession, 
or on 

ment.** 


written instru 
control may be 


reserved by the owner and yet be 


the basis of a 
However, 


exercised by the occupier, in which 
case both have been held to be liable.® 


Probably the best possible conclu 
this would be a 
repetition of the general rule govern- 


sion to discussion 
ing all the situations which have been 
This rule, that is, that 
the owner or occupier of land must 
not use his land in such a manner as 


considered. 


to cause injury to the person or prop- 
erty of others, is an unchangeable 
rule. It is only the factors used to 
determine whether the use was rea- 
sonable that change with each situation. 


[The End] 


Health Insurance Forum 


The keynote address at the Health Insurance Association of 
\merica Individual Insurance Forum in Chicago last October was 
given by Millard Bartels, president of the HIAA. Speaking on the 
future of health insurance and the present need to prepare for that 
future, Mr. Bartels said: 


“The health insurance business needs to be identified with an 
interest in the health and medical care of our people as distinguished 
from a dedication to spreading cost at a profit. Too often, I fear, we 
are looked upon as mere entrepreneurs who take in money and pay out 
money without showing a real interest in the risk assumed, namely, 
the health of the American people. We should manifest by what we 
do and what we say a genuine regard for the good health of our 
citizens. 

“The image of health insurers to be held by the American people 
will become increasingly important. Business growth is necessary, 
Our companies must be regarded 
not only as mechanisms to spread the cost of medical care but also as 
motivators of improvement in health. Our must wear a 
mantle of humanity. This is the kind of a business which the American 


veople will not want to extinguish in favor of government monopoly.” 
> 2 - 


but growth alone is not enough. 


business 


Mr. Bartels’ remarks were reported in a new publication of the 
Health Insurance Council entitled Health Insurance Viewpoints which 
is designed to strengthen communications between the health insur- 
ance business and the medical and hospital professions. 
lished periodically, Viewpoints will contain excerpts from selected 
addresses, articles and data pertaining to the financing of health care. 


To be pub- 


“@See Both v. Harband, 164 Cal. App. 2d 
743, 331 P. 2d 140 (1958). 

* See, e.g., Both v. Harband, cited at foot- 
note 63. 

® Case cited at footnote 63. In that case 
the landlord retained control by the terms 


176 


of the lease but jury might have found that 
tenant actually exercised control. Court 
held the landlord liable and tenant’s liability 
was to be determined by the jury. Both 
could have been. 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Charitable Immunity Annulled— 
Wisconsin Nineteenth State 


Following the trend initiated by Justice 
Rutledge in his 1942 decision, Wis- 
consin became the nineteenih state to 
abrogate the immunity of charitable 
hospitals from tort liability. 


The Wisconsin Supreme Court ac 
cepted this case solely as to the issue: 
whether or not a charitable hospital 
should be exempt from liability for its 
own negligence or that of its agents, 
servants, or employees to a paying 
patient. In deciding that it should 
not, the continued a trend in 
spired by a decision of the United 
States. Court of Appeals for the Dis 


court 


trict of Columbia almost 19 years ago 
(President and Directors of Georgetown 
College v. Hughes, 7 NEGLIGENCE CASES 
936, 130 F. 2d 810, a Pro- 
fessor Prosser called ‘devastating”’). 


decision 


The present court did not undertake 


Negligence 


the exhaustive analyses and anticipa- 
tion of objection that Justice Rutledge 
did in the District of Columbia opin- 
but 
its own. 


ion, espoused that rationale as 


The plaintiff, 60 years of age, was 
admitted to the 
with a broken hip. 


defendant hospital 
Because she was 
mentally ill, her physicians directed 
that the guard rail on her bed be raised 
and maintained in that position. AIl- 
legedly the defendant’s servants failed 
to do this; the patient fell from the 
bed and sustained further injury, re- 
fracturing the hip. The hospital de 
nied the allegations generally, disclaimed 
negligence, and, at issue, moved for 
a summary judgment on the ground 
that, as a charitable institution, it was 
immune from such tort liability as 
was represented by the plaintiff's cause. 
The plaintiff denied that the hospital 
was a charitable institution, and the 
trial court denied the motion. Appeal 
was carried to the supreme court. 


This that the de- 
fendant was a charitable institution, 
and recounted the history of the im 
munity rule in Wisconsin: 


court assumed 
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“Such immunity was first recog- 
nized in Wisconsin in the case of 
Morrison v. Henke et al. (1917), 165 
Wis. 166, 160 N. W. 173. The 
record disclosed that the hospital was 
an eleemosynary institution paying no 
dividends, largely supported by char 
table donations, and that the weekly 
charge made to the plaintiff was not 
enough to cover the cost of services 
rendered to him.” The immunity was 
granted to the defendant in that case 
on the basis of public policy and did 
not specifically embrace one or another 
of the theories sometimes propounded 
in the cause of immunity. 


Deciding to countermand their for 


mer concession, the court said: 


“It is possible, if not probable, that 
the present case could be disposed of 
in [a different manner]. However, 
we prefer to deal with the issue .... 


“The latest state to reverse its prior 
stand as to the immunity of a chari- 
table hospital is the state of Michigan. 
In Parker v. Port Huron Hospital [11 
NEGLIGENCE Cases (2d) 942; see The 
Insurance Law Journal, November, 
1960, p. 742] the supreme court of 
Michigan quotes at length from the 


opinion by Justice Rutledge. 


the 
rule be changed it should be done by 


“The defendant insists that if 
the legislature and not by the court. 
This is upon the theory that questions 
of public policy are to be determined 
by the legislature. If that were strictly 
true then perhaps this court was in 
error in adopting the doctrine of char- 
itable immunity in the first place. We 
We believe 
the court was justified in acting as it 
did in 
they 


do not think that is true. 


1917 in view of conditions as 
The rule of stare 
from the 
standpoint of certainty and stability, 


then existed. 


decisis, however desirable 
does not require us to perpetuate a 
doctrine that should no longer be ap- 
plicable in view of the changes in 
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present day charitable hospitals. They 
are now larger in size, better endowed, 
and on a more sound basis. Insurance 
covering their liability is available 
and prudent management would dic- 
tate that such protection be purchased. 


“The financial statement of the de- 
fendant clearly shows that the judg- 
ment for the present 
action would not cause it to suspend its 


damages in 


operations or to be seriously hampered 
therein. Under the circumstances re- 
vealed by the record we have no hesi- 
tancy in stating that we will no longer 
the charitable 
in cases where a paying 


recognize defense of 
immunity 
patient is seeking recovery from a 
charitable hospital for the negligent 
acts of the hospital, its agents, serv- 
ants, or employees, and we hereby 
reverse all of our prior decisions that 
are inconsistent with this opinion.”— 
Kojis v. Doctor’s Hospital. Wisconsin 
Supreme Court. January 10, 1960. 
12 NEGLIGENCE Cases (2d) 118. 


Adjoining Landowner'’s Liability— 
Act of God 


The landowner is negligent when he 
permits the condition of his property, 
even leased to another, to remain such 
that an inevitable heavy rain will dam- 
age the adjoining property. Colorado. 


The defendants purchased property 
had the 
defendants for use as a parking lot. 


which been leased to co- 
Four years prior to the present liti- 
gable mischance, the land had been 
occupied by a building which, with 
the adjoining building, owned by the 
The 
plaintiff had rebuilt, but the owner of 


plaintiff, burned to the ground. 


the defendant’s property had leased it 
for ten years to the codefendant park 
ing lot operator. This lessee had lev- 
eled and graveled the former basement 
area of the lessor’s building and con- 
verted it into an open parking area, 
some nine feet below the street level. 
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On the night of October 7, 1957, 
there was a Cloudburst in the } 
(Pueblo, Colorado) and the parking 
area was flooded to a depth of seven 
or eight feet along the wall of the 
plaintiff's building, [n the morning, 
an employee of the plaintiff found 
three inches of water covering about 
half of the basement floor and damage 
later assessed at $1075.50. 


city, 


action 
landowner and his 
negligence and the 
maintenance of 4 nuisance, namely, a 
parking lot below the level of the 
Street. 


The plaintiff brought this 
against both the 


lessee, alleging 


The defendant landowner denied 
both negligence and nuisance, alleged 
an act of God, and negligence of the 
city for inadequate sewer capacity. 
In addition. the landowner filed a cross 
complaint against the codefendant af 
firming that, by the terms of the lease, 
any judgment against the lessor would 
be held over to the lessee. 


The defendant lessee denied negli- 
fence and nuisance. alleged an act of 
God, assumption 
tributory negligence by the plaintiff. 
and denied responsibility on the 
ground that it had not changed the 
topography or Physical condition of 
the property leased by it. 


of the risk and con- 


The trial court dismissed the land- 

‘ross complaint against the 
dismissed the latter from the 
case, and entered judgment in favor 
of the plaintiff against the defendant 


Owner’s 


lessee, 


landowner. The court based its de- 
termination on the 


defendant in permitting a large exca 


negligence of the 


vation directly adjacent to the plain- 
tiff’s building to remain open for a 
period of over 


was not discussed. 


four years, Nuisance 

The Colorado 
firmed in part 
the judgment of 
ruled, first, that 


Supreme Court af 


and reversed in part 
the trial court. [t 


there was sufficient 


Negligence 


evidence to Support the finding that 


water seepage as well as 


drains had 


backed up 
caused the damage to the 
plaintiff’s goods. and that this contin< 
foreseeable to the defend- 
the 
Holding the 
an affirmative duty not 
its land to remain in an 
altered State 


gency was 
ant property 
lowest part of the city. 
defendant to 
to permit 


since his Was in 


if such State OCCasioned 
foreseeable damage, the supreme court 
the trial finding that the 
breach of this duty constituted action- 
able the “act of 
God” held that, 
under the “but for” test of proximate 


Sustained 


negligence. As to 
defense, the court 
cause, the defendant’s negligence was 
a substantia] factor in the damage to 
the plaintiff. and that unless it can be 
Shown that the injury resulted solely 
from the act of God, such a defense is 


not available. 


The question as to whether the land. 
lord or his lessee Should be liable for 
Under the 


the damages remained. 


terms of the lease. the lessor was to 
be free of all liability “to Lessee, its 
employees 


public 


and the 
in the leased 


premises, whether existing at the time 


Customers, nor 


for any defect 
of Lessee’s acceptance of same or 
whether developing thereafter, nor for 
any injury or damage that may occur 
from the elements,” The trial court 
had held that the plaintiff had not 
been described jn exclusions, 
and fact 
adjacent property, 


these 
the 
The supreme court 
reversed this holding and ruled that 
“public” 


was in Owner-of-the- 


included neighbors. By the 
“Xpress agreement of the lessee park- 
ing lot Operator, he must indemnify 


the landlord for any and 


all liability 
inure as a result of the 


Which might 
dangerous condition existing upon the 
Property.— Moore oF al. v Standard 
Paint & Glass Company, Colorado 
Supreme Court. December 23, 1960. 
12 NEGLIGENCE CASES (2d) 15. 
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PRODUCTL LIABILITY 


Summaries of Selected Decisions 
Reported in This Field 


Bottle Explodes After Nine Days— 
Res Ipsa Loquitur 


An allegation of manufacturer's liability 
based on res ipsa loquitur was sus- 
tained when the injured party showed 
her own freedom from negligence and 
the manufacturer failed to show his— 
even though the defective product had 
been out of the latter's hands for nine 
days. Mississippi. 


The plaintiff was employed by a 
couple whose residence and‘ restaurant 
operation were on the same premises 
and who employed one other person 
besides the plaintiff. The defendant 
bottling company delivered five cases 
of cola to the restaurant proprietors, 
who directed that they be stacked in 
the corner away from the stove. They 
remained there for nine days. On 
December 27, 1958, the plaintiff and 
her coworker removed the top case of 
cola to a place near the refrigerator 
and put the bottles in. Repeating 
the process with the second case, the 
plaintiff picked up a bottle which ex 
ploded in her hand. One 
severely injured by a flying splinter 
In the trial court the plain 


eye was 
of glass. 
tiff, her coworker and her employers 
showed themselves free from negli 
gence and alleged the bottler’s negligence 
on the doctrine of res ipsa loquitur 
The court rendered a directed verdict 
for the defendant. Appeal was brought 


to the Mississippi Supreme Court. 

In a review of leading precedents, 
the took 
cisions holding that the explosion of 
bottle of 
beverage can permit the inference of 
negligence against the manufacturer, 
provided it can be shown that the 
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present court note of de- 


even a single carbonated 


bottle not handled 
after the bottler surrendered control. 
The control required for 
an effective imputation of negligence 
under res ipsa loquitur means that the 


was improperly 


exclusive 


person to be charged had exclusive 
control of the damaging instrumen 
tality at the time of the negligent act 
which gives rise to the injury, and not 
necessarily at the time of the accident. 
In Evangelio v. Metropolitan Bottling 
Company, the Supreme Judicial Court 
of Massachusetts said: 


“Numerous possible causes have 
the 
with exploding bottles, among which 
are (1) defects in the bottle, (2) de- 
fects caused by improper handling of 
the bottles, and (3) excessive carbon- 


ation. Most of the courts which 


been discussed in cases dealing 


. have 
permitted the tribunal of fact to draw 


have considered this problem . . 


an inference that the explosion was 
caused by negligent conduct, leaving 
it to the defendant to explain why in 
a given was more probable 
that the explosion was the product 
f the defendant 


Professor Prosser 


case it 


cause for which 
was not responsible. 


ot a 


accurately summarizes the course of 
“The great majority of the 
courts now hold that the explosion of 
even a single bottle is enough to per 
mit a finding of negligence.’ ” 


decisions: 


While it was true that the 44-year- 
old case of Wheeler v. Laurel Bottling 
Works, 111 Miss. 442, 71 So .743, dis 
carded the doctrine, this court, in the 
same jurisdiction, ruled that the old 
under 
that a 
blocks of ice in an 


the cir 
bottle 
old 


fashioned icebox was susceptible of 


decision was correct 


cumstances, namely, 


stored on 


motion, of sliding, of cracking and of 
exploding without bespeaking the 
bottler’s negligence. 

Of the instant case the court indi 
cated: “We are of the opinion that 
the testimony on behalf of the plain- 
tiff in the instant case shows a strong 
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probability that the cause of the plain- 
tiff’s injury was some act of negli- 
gence on the part of the manufacturer 
of the bottle .... In fact such proof 
shows without conflict that it was due 
to no improper handling of the ‘Coca 
Cola’ after it was delivered by the 
manufacturer to the restaurant or 
club house where the plaintiff was 
employed. 

“The bottle of 
instant case 
and it 
‘Coca-Cola’ 


the 
icebox 


‘Coca-Cola’ in 
never in an 
the only bottle of 

There 
that ex- 


Was 
Was not 
that 
were three 
ploded had 


from the same manufacturer two or 


exploded. 
others 
been 


two or 

which purchased 
three weeks prior to the explosion of 
this one.” The plaintiff's cause was 
reversed and remanded.—Jolinson v 
Coca-Cola Bottling Company, Cleveland, 
Mississippi. Mississippi Supreme Court. 
December 19, 1960. 12 NEGLIGENCI 
CAsEs (2d) 21. 


Foreign Matter in Soft Drink— 
Physical Injury 


The plaintiff, whose physical injury 
arose from an emotional revulsion at 
finding a decomposed insect in her soft 
drink, recovered from the bottler of the 
drink for breach of implied warranty. 
Kansas. 


The plaintiff and her sister were 
visiting their mother in the hospital. 
Inserting a coin in a dispensing ma- 
chine in the waiting room, the plain- 
tiff received and opened a bottle of 
cola, tasted it, didn’t like it, passed it 
to her sister who tasted it, thought it 
didn't taste “natural,” and, after two 
or three swallows by both, noticed a 
the 
were im 


decomposed centipede in 
The women 


nauseated and 


large 
bottom. 
mediately 


two 
suffered 
mental and physical reactions requir- 
ing a doctor’s attention. The plain- 


tiff’s sister lost a week’s work as a 


result of her disconcerting experience. 


Product Liability 


verdict of $1,000 damages 
The 


the 


\ jury 
was returned for each plaintiff. 
Kansas Supreme Court heard 
appeal. 

Responding to the assignments of 
the defendant bottling company, the 
supreme court ruled that no error was 
committed at trial by the overruling 
of the defendant’s motion for judg- 
ment on the plaintiff's opening state- 
ment. \s set forth in an 
decision of the same court, the gen- 


earlier 


eral rule with respect to such motions 


IS: 


‘A motion for judgment on the 
pleadings and opening statement of 
counsel is not to be sustained unless it 
that by the ad- 
mitted facts the party against whom 
the judgment is granted cannot prevail.” 


is absolutely clear 


The plea in the trial court relied 
upon a combination of psychological 
and physical suffering which were al- 
legedly “inseparable.” In the mind of 
the court 
was properly overruled, although it 


the motion for judgment 


should just as properly have been sus- 
tained if the plaintiffs had failed to 
allege physical suffering from the de- 
fendant’s neglect, there being no pre- 
missible recovery for liabilities causing 
no physical injury. 


The defendant contended in addi- 
tion that the trial court erred in the 
matter of instructions, specifically, in 
giving one and failing to give an- 
other one. The objectionable instruc- 
tion told the jury that in order for the 
plaintiff to recover, it was necessary 
for her to prove by a preponderance 
of the evidence that there was a centi- 
pede in the bottle purchased by her, 
that drank therefrom and 
made ill and suffered damage an ac- 
count thereof, and that the beverage 
was manufactured, bottled and sold 
by the defendant. The present court 
thought the instruction proper, and 


she was 


complained, in passing, of the defend- 
ant’s omission of the instructions that 
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actually were given by the court: 


“The general rule is that where a 


party raises questions involving in- 
structions, such as the failure of the 
trial court to give certain requested 
ones, it is his duty to include in the 
record those which were given—other- 
wise there is no way for this court, on 
review, to determine what 
not 


instructions not brought here.” 


may or 


may have been included in those 


Finally the defendant argued that 
the plaintiff's evidence was not evin- 
cive of physical injury but rather of 
“mental” injury. 
This to the court seemed “the thread 
and gist of all contentions advanced 
by defendant—although variously 
stated.”” According to a settled rule 
in Kansas law, however, physical dis- 


“psyche le gical” or 


tress connected with a mental reaction 


suffices to establish a compensable 


cause. In the court’s language: 
“Our decisions further hold that a 
manufacturer or bottler of 


for human consumption is 


food or 
beverage 
in effect an insurer that such food or 
drink will cause no harmful effects 
uk Connell v. Norton Coca-Cola 
Bottling Company, Inc. Kansas Su- 
preme Court. December 10, 1960. 12 
NEGLIGENCE Cases (2d) 39. 


Short Shorts 


Kansas . The the 
plaintiff in the case above was also 
awarded $1,000 in the trial court where 
the two cases were joined. 


sister of 


A separate 
appeal was drawn up in her case based 
on a want of privity, since she had not 
placed the coin in the coke machine. 
As to the issue of privity, the su- 
preme court cited its own opinion 
from an earlier trial: 
“Under the law of Kansas an im- 
plied warranty is not contractual. It 
is an obligation raised by the law as 
an inference from the acts of the par- 
ties or the circumstances of the trans- 


182 


action and it is created by operation 
of law and does not arise from any 
agreement in fact of the parties. The 
Kansas decisions are in accord with 
the gencral rule laid down in the ad- 
And under the Kan- 
sas decisions privity is not essential 


judicated cases. 


where an implied warranty is imposed 
by the law of the basis of public 
privity. 

Judgment for the plaintiff was af- 
firmed. — Rupp v. Norton Coca-Cola 
Bottling Company, Inc. Kansas Su- 
preme Court. December 10, 1960. 12 
NEGLIGENCE Cases (2d) 42. 

New York. . 
for breach of warranty and was denied 
relief for want of privity. 


The plaintiff sued 


\llegedly relying on the defendant's 
advertising and pamphlet 
distribution, the plaintiff purchased a 
dust vaccine for the immunization of 
chickens. The product was manufac- 
tured by the defendant and sold through 
retailers. The plaintiff contended that 
warranties contained in the defend- 
ant’s advertising literature were not 
true and that damage from 
the plaintiff’s reliance on them. 

The New York 


hearing the appeal said: 


national 


resulted 


Supreme Court 


“Tt is clearly established as the law 
of this State that an action for breach 
of warranty, express or implied, does 
not lie in the absence of a contractual 
relationship. Plaintiff does not 
seem to question that such is the law 
in the State of New York, but cites a 
growing number of jurisdictions which 
have relaxed the requirement of priv- 
ity of contract and infers that the 
New York rule should be changed. 
Even if such a course were desirable 
it is not within the province of this 
court to change existing law or to 
make a determination contrary to 
binding precedents.”—Canter v. Amer- 
ican Cyanamid Company. New York 
Supreme Court. December 2, 1960. 
12 NEGLIGENCE Cases (2d) 53. 
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Summaries of Selected Decisions 
Recently Reported by CCH 
LIFE INSURANCE REPORTS 


Insured Victim of Drowning— 
Autopsy Bars Double Indemnity 


When a pathologist testified that there 
was evidence of the insured's having 
suffered a severe coronary thrombosis 
before drowning, the court of appeals 
reversed a jury award of double in- 
demnity to the plaintiff beneficiary. 
Tennessee. 

insured the dece 
In the policy 


The defendant 
dent’s life for $10,000. 
it was provided that double indemnity 
would be paid if the insured should 
die “as the result, directly and inde 
pendently of all other causes, of bodily 
injuries caused solely by external, vio 
lent, and accidental means, and that 
death shall not 
(b) as the result of or by the 


such have occurred 


contribution of disease or bodily or 
mental infirmity rs 

The insured was 38 years old and 
On the 
afternoon of December 26, 1958, he 
left his home and went duck hunting 
alone in the Obion River bottoms, of 
which some 3,000 acres were under 
water. The had all of the 
usual hunting attire: hip boots, shell 
vest, hunting coat and pants, duck call 
and shotgun. He failed to return 
home that night and the following 
morning a search party started comb 
ing the hunting area. At about 3:00 
p. m. that day, the insured’s body was 


thought to be in good health. 


insured 


found lying face down in about 18 
inches of water. Rigor mortis had 
already set in; 
crouched position with the hands up 
under the and thumb 
clenched The 
shotgun was under the body at the 
knees. 
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the body was in a 
chest each 


between the fingers. 


Two autopsies were performed 
after the body had been embalmed 
by the same surgeon, the second in 
collaboration with the pathologist of 
Memphis, Tennessee. The deposition 
of the latter, who had performed over 


2,000 autopsies in 24 years of practice, 


reported marked arteriosclerosis of 
the coronary arteries and ulcerations 
in the lining of the blood vessels which, 
with deposits of fat and fiber in the 
arterial walls, resulted in the forma 
blood clot and a 
The pathologist testified 


tion of a coronary 
thrombosis. 
that in his opinion the decedent suf 
fered a heart attack, fell into the water 
and drowned. Death by drowning 
was determined in the autopsy. The 
doctor testified that if the insured had 
been on dry land when he suffered the 
heart seizure he might or might not 
have survived, but that being in the 
water he had no chance. There was 
no evidence of external bodily injury. 

The surgeon who performed the first 
autopsy, the day after the accident, 
testified to the the 
pathologist, with two differences: He 
did not the heart 
attack was as severe as the patholo- 


same effect as 


believe decedent’s 
gist believed it was, and he described 
drowning as the primary cause of 
death the 
ondary cause. 


and coronary as the sec- 

The plaintiff, widow and beneficiary 
of the decedent, recovered the 
value of her husband’s policy over 
again from the jury trial. The court 
of appeals reviewed the apposite cita 
tions from the state supreme court 
and other sources, especially approv 


race 


ing the expatiation of Judge McAmis 
in North American Insurance Company 
v. Ellison: 

“Due in some measure to differ- 
ences in policy provisions it would be 
difficult to reconcile entirely judicial 
opinion and expressions on the sub- 
ject. The rule which seems to have 
been generally accepted, however, is 
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that if the insured, at the time of the 
accidental injury, was suffering from 
infirmity which proxi- 
mately caused or concurred with the 
accident in causing disability or death 


a disease or 


no recovery can be had on a policy 
insuring against disability or death 
resulting from an directly 
and independently of all other causes. 


accident 


“On the other hand, under policies 
containing terms similar to the policy 
here under consideration, if the previ 
ously existing and predisposing infirmity 
or disease was merely a condition or 
secondary cause, and the accident the 
predominant cause recovery is allowed.” 

The Ellison case concerned an elderly 
woman, 72 years, who fell and injured 
The fact that 
was confined to her bed, in the opin 
ion of a medical 
inactivity of the blood vessels which, 
in turn, caused the blood clot which 
killed her. The woman had been ac- 
tive before her accident, but she had 


her right ankle. she 


witness, caused the 


arterio- 
her 


also suffered from chronic 


sclerosis (not unusual at 
and enlarged heart bronchitis. 
The court in that case held that the 
fall might properly be found by a jury 
to be the primary cause of death, and 
and conditions 
causing death to follow from the chain 


age), 


and 


disease age merely 


of events set in motion by the accident. 
In another case the state supreme 
court denied recovery to a beneficiary 


died 
acute coronary thrombosis while re- 


whose insured, aged 70, of an 
cuperating from an operation on his 
broken hip. 

The present court ruled that under 
the terms of the defendant’s particular 
policy it made no difference whether 
drowning was the primary or second- 
ary cause of death, since in either case 
the disease contributed to the in- 
sured’s death and excluded double 
indemnity. It ruled that, as the de- 
fendant alleged, the trial court com- 
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mitted error in overruling the insurer’s 
motion for a directed verdict; that 
there was no material evidence to sup- 
port the verdict of the jury; and that 
the court erred in overruling a motion 


for a new trial based on a prejudicial 
instruction to the jury which made 
mention of stumbling, heavy clothing, 


weather conditions, stepping in holes, 
fright, mental seizure and temporary 
Metropolitan Life Insurance 
Company v. Miller. Tennessee Court 
of Appeals. January 17, 1961, 4 LiF 
Cases (2d) 1344. 


illness. 


Beneficiary Insures Uncle— 
No Insurable Interest 


The plaintiff bought insurance on her 
uncle's life, allegedly at the instance of 
the insurer's agent, with herself as ben- 
eficiary. The court of appeals sustained 
the judgment of nonsuit at trial for want 
of an insurable interest of the plaintiff 
in the insured. Alabama. 


Pleas of the defendant insurer aver 
that the plaintiff, a resident of Ala 
bama, obtained a policy of insurance 
on the life of her uncle, a resident of 
New York City for 23 years prior to 
his death; that 
beneficiary and paid the premiums; 


she named herself as 


and that she had no insurable interest 
in her deceased uncle., 

For her part, the plaintiff contends 
that her 
sponsibility for her uncle’s funeral and 


interest sprang from a re 
burial, and that the defendant’s agent 
had advised her to take out the insur 
ance, even though he was fully aware 
of all the The 
plaintiff prayed that the insurer be 


facts behind the case. 


estopped from asserting a want of in- 
surable interest by the actions of its 
agent. 

The the 
fendant’s demurrer to the replications 


trial court sustained de- 


and the plaintiff appealed. The pres- 


ent court disposed of the plaintiff’s 
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contention that her want of insurable 
interest was merely a conclusion of 
the pleader: “It is sometimes permis 
sible and necessary for a pleader to 
draw conclusions where facts are al- 
leged that tend to support the con 
clusion.” —( Birmingham Railway Light 
& Power Company v. Gonzales, 183 Ala. 
273.) 
with and affirmed the lower court de 
cision that the policy 
initio for want of 
and reasons of public policy, namely, 
that a 
for his 
another is 


The court of appeals agreed 
was void ab 
insurable interest 
insurance 
the life of 


wager. The 


person taking out 


own benefit on 
seeking a 


court said: 


“As we have noted above, the sole 
fact by which [the plaintiff] seeks to 
establish an insurable interest is that 
died the 
responsibility of paying his funeral 
and burial No 
averred tending to show a legal duty 
to pay such expenses, 
think the facts alleged fail to show 
any moral obligation on plaintiff's part 


if insured she would have 


expenses. facts are 


and we 


to pay her uncle’s funeral expenses.” 

In spite of numerous citations sup 
porting a cause of estoppel on plain- 
tiff’s behalf, the court noted that 
waiver and estoppel of a lack of in- 


surable interest was no longer the 
law in Alabama. f 


In the language of 
the court in American Equitable Assur- 
ance Company v. Powderly Coal & 
Lumber Company, 221 Ala. 280, a case 
on appeal: 


“But, in an effort to make sugges- 
tions that might be of service upon a 
retrial of the cause, the author of the 
opinion on former appeal (who is also 
the writer here) fell into an error in 
some general observations as to the 
insurable interest of [the insured’s 
widow] and thereby misled the learned 
trial judge as well as counsel for the 

But 
(aside from the truism that 
‘to err is human’) from the fact that 


parties. the writer finds 


comfort 
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he rested largely upon the dictum 

and construed such dictum to mean 
that the estoppel could be rested merely 
upon some sort of an interest short of 
an insurable interest, sufficient to re- 
lieve the contract from a merely gam- 
bling element. 


“But in supplemental brief astute 
counsel differentiate the ... case upon 
the theory that there the policy was 
valid that time 
interest. 


when issued, and at 


there existed an insurable 
The point of differentiation is well 
Bell v. National Life & Acci- 
dent Insurance Company \labama 
Court of Appeals. October 4, 1960. 4 


Lire Cases (2d) 1250. 


taken.” 


Plaintiff Mentions Other Payoff— 
Prejudice to Insurer 


When the plaintiff to a double indem- 
nity contest mentioned that another of 
her insurers had paid the accidental 
death benefit, the trial court erred in 
not allowing the insurer's motion for 
mistrial and conceded prejudice with 
talk of corrective instruction. Rhode 
Island. 


The action was brought against the 
defendant insurance company to re- 
cover the proceeds of three life insur- 
ance policies issued on the plaintiff's 
husband with herself as beneficiary. 
The company conceded liability for 
the face value of the policy but denied 
double indemnity on the ground that 
the insured’s death resulted not from 
accident alone, and that it was caused at 
least partly by disease. The decedent 
had been riding a motor bike in the 
city of Woonsocket when he became 
involved in a collision with an auto- 
mobile. He had died after five days 
in the hospital. 

The verdict in the trial court favored 
the plaintiff, and the present appeal 
was brought before the Rhode Island 
Supreme Court. The defendant urged 
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that error had been committed when 
the trial judge refused a motion that 
the case be taken from the jury and 
The motion had immediately 

direct testimony by that 

She had said that after the 
funeral she had been visited by a rep- 


passed. 
followed 
plaintiff. 


resentative of the defendant who had 
told her that she would be paid under 
the double indemnity clause. In the 
course of this testimony the plaintiff 
was asked if she had collected death 
benefits on the from any 
other insurer. She had replied: “Yes. 
I got double from the other insurance 
The defendant's motion 
that the answer be stricken was granted. 
When the jury had left the courtroom 
in recess, 


deceased 


company.” 


the defendant moved for a 
mistrial, asserting that the plaintiff's 
remark was so prejudicial to the de 
fendant’s cause as to prevent a fair 
consideration thereof by the jury. The 
plaintiff replied that any damaging 
effect would be readily redressed by 
an instruction from the bench to ig 
nore the statement. The defendant 
deplored any further mention of the 
matter to the jury. Denying the mo 
tion, the court below had said: 


“She [the plaintiff] should not have 
made it, there’s no doubt about it. On 
the other hand, this 
based on three policies, 


since action is 
three 
from the 
other policies on which she may have 
already collected, the mere fact that 
she collected 


those 
policies may be different 


from the others is no 
guarantee that could 
these. If the court explains that to 
the jury at the time that it charges the 
jury on the law, I believe that the jury 
would be intelligent enough to follow 
the court and not to be prejudiced, so 
I’m going to deny your motion and 
note your exception thereto.” 


she collect on 


The supreme court disapproved the 
remedy: 


“We are of the opinion that the 
language of the trial justice concern- 
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ing the statement made by plaintiff 
is persuasive that in his opinion it did 
have a substantial adverse effect upon 
defendant’s right to a fair and impar- 
tial jury. 
position to observe plaintiff testify 


The trial 1ustice was in a 


and to hear the statement when it was 
made. Consequently, he was in a posi 
tion to make an adequate evaluation 
of its impact upon the members of 
the jury. His remarks make it clear 
that in his opinion it did have a preju- 
dicial effect upon the jury and to such 
an extent that a corrective instruction 
would be necessary to minimize that 
effect.” 

Although there was no record that 
such an instruction was ever given, it 
was the opinion of the present court 
had, it could not be 
said that prejudice to the defendant 
might be effectively forestalled by an 
The case was remitted 
for a new trial.—RKenault v. John Han- 
cock Mutual Life Insurance Company 
Rhode Island Supreme Court. Janu 
ary 27,1961. 4 Lire Cases (2d) 1389. 


that, even if it 


instruction. 


Mistake Unilateral— 
Reformation Denied 


An insurer whose endowment policy 
contained a mistake in the amount of 
life insurance which the insured might 
elect to have issued after 20 years of 
payments was denied reformation for 
want of a mutual mistake. Pennsylvania. 


This was an action in equity initi- 
ated in 1955 and appealed in the pres- 


ent instance to the superior court. 


The plaintiff's effort to reform a fra- 
ternal benefit certificate was dismissed 
in the lower court, and the plaintiff 
was directed to issue to the defendant 
a certificate of paid-up life insurance 
in the sum of $4,034. By the terms of 
the contract, drafted in 1935, the in 
sured was to make monthly payments 
to the society for 20 years. In con- 


sideration of, and contingent upon, 


1LJ— March, 1961 





this fact, the insurer would either pay 
the insured $1,000, or, at the latter’s 
option, issue him a certificate of paid- 
up insurance in the amount of $4,034 
payable at the death of the member. 
The defendant, having met all the 
payments for 20 years, applied for the 
insurance. The plaintiff refused to 
issue the certificate for the reason that 
the original contract was in error, and 
the insurance available to the mem- 
ber was to be in the amount of $2,476. 
The plaintiff fraternal society filed a 
request in equity for reformation. 
The superior court affirmed the find- 
the lower court denied 
reformation. This court found that 
the mistake made in the preparation 
of the com 
mitted by the plaintiff without the 
knowledge of the defendant. The lat- 
ter had made all the payments pro 
vided and had submitted to the plaintiff 
satisfactory evidence of insurability. 
The defendant had no knowledge of 
the plaintiff's mistake at the time of 


ing of and 


benefit certificate was 


the issuance of the certificate, or there- 
after, until after he had made proper 
application for the $4,034 policy. The 
court found further that there was no 
obvious conflict the clauses 
of the benefit certificate such as might 


between 


charge the defendant with construc 
tive knowledge of the error; nor was 
the amount of the mistake so great as 
to charge the defendant. In short, the 
mistake was not mutual. 

Among the questions raised before 
the superior court was one as to laches 


Reinsurance: 


Statistics from the United 


States 


The court 
“Laches is an equitable de- 


on the part of the plaintiff. 
observed: 


fense controlled by equitable consid- 


erations such as questions of preju- 
dice, or lack of prejudice, resulting 
from a delay, the character of the 
property involved as to its being fixed 
or fluctuated in value, or other mat 
ters, so that the propriety of such 
upon the 
cumstances of each case. 


defense is dependent cir- 
“The relief sought here is not an 
offensive relief; the relief sought is 
defensive. The defense asserted against 
the claim of defendant was made for 
the first time a few months prior to 
the commencement of the Equity suit 
by the plaintiff for the reformation of 
the contract We do not be- 
lieve that plaintiff is guilty of laches 
in failing to discover the error.” 
the defendant’s 


knowledge, or 
s 


In the matter of 


alleged constructive 
knowledge of the case, the court ruled 
that the mistake was purely unilateral, 
that the plaintiff had not shown that 
the defendant had knowledge of it, 
that no evidence of fraud or bad faith 
had been adduced, and that the con- 
flict between the amount stated on the 
face of the policy and the actuarially 
correct amount was not shown to be 
sufficient to charge the defendant with 
notice of the mistake—Woodman of 
the World Life Insurance Society v 
Arnold. Pennsylvania Superior Court. 
December 14, 1960. 4 LIFE 
(2d) 1350. 


CASES 


National and Foreign 


Department of Commerce, 


Bureau of Foreign Commerce, show that in 1959 net receipts by 
foreign countries on their reinsurance business with United States 


insurance companies amounted to $62.5 million. 


paid $245.5 


reinsurers and recovered 


American companies 


million in premiums for reinsurance ceded to foreign 
from them $183.1 


losses. The 


million in 


$62.5 million net receipts by foreign countries in 1959 on their reinsur 


ance business with United States companies represents an increase 
from $59.2 million net receipts by foreign countries in 1958. 
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AUTOMOBILE 
Summaries of Selected Decisions | 
Recently Reported by CCH 
AUTOMOBILE 
REPORTS 


INSURANCE | 


‘Temporary Substitute Automobile” 
—Owned Car Not in Use 


The fact that the insured’s wife was us- 
ing the car which he had thought un- 
safe for an extended trip because of 
thin tires excluded coverage of tlie in- 
sured by the ‘‘temporary substitute auto- 


mobile"’ clause of the policy. Louisiana. 
The accident giving rise to this liti- 
gation between an 
the defendant 


was a collision 
automobile insured by 
and an automobile 


insurance Company 


occupied by the plaintiffs. The driver 
of the defendant’s car was the father 
of its owner and was driving alone. 
Both drivers were killed in the acci 
dent, as was another occupant of the 
plaintiff's car. Others were injured. 

The defendants 
Louisiana 


the State of 
(the insured having been 
an employee of the Department of 
Public Works), the 
pany insuring the decedent's son’s 
automobile, and the insurer of the 
decedent’s family car, which was regis- 


were 


insurance com- 


tered in his wife’s name and being 
used by her at the time of the accident. 
The State of Louisiana was dismissed 
from the action prior to trial; the in- 
surer of the car involved in the acci- 
dent settled ; and judgment was rendered 
against the insurer of the family car, 
which was not the acci- 
dent. The appeal confirmed the judg- 
ment, and the Louisiana Supreme 
Court accepted the case for certiorari. 


involved in 


The only contested issue was the lia- 
bility of the family auto insurer. 

The policy in question, issued to the 
decedent’s wife, insured all the mem- 
bers of the household with regard to 
the owned automobile or to a “tempo- 
rary substitute automobile.” The lat- 
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ter was defined in the policy as “any 


automobile or trailer while tempo- 
rarily used as a substitute for the 
owned automobile or trailer 


normal use because 


when 
withdrawn from 
of its breakdown, repair, servicing, 
Both the 
trial court and the court of appeals 


loss or destruction. 


found that the son’s car, driven by his 
father when the collision took place, 
was a “temporary substitute automo- 
bile’ as to the father, and that the 
family car insurer was liable for the 
father’s legal obligations. The supreme 


court examined these facts. 


The family car had been purchased 
with common funds and was regularly 
used by the defendant 
trips in the course of his employment 


for making 
When he was not using it, his wife, 
the insured, 
and from work in it. 
the 
owned an 


drive to 
Their son, who 


named would 


resided in household with his 


parents, also automobile 
which was available to his father on 
any occasion that he wished to use it, 
without his having to obtain specific 
permission. It was shown that prior 
to the the father 


son's car only for short trips in con 


accident used his 
nection with his employment. Which- 
car the father not 
would be used by his wife and son to 


ever was using 


go to and from work. 


On the day of the accident the de 
wife used the family 
insured by the defendant, and the de 
cedent left on a long business trip in 
Although he did not 
give any reason for taking the other 


cedent’s car, 


his son’s car. 
car, it was presumed that he did so 
because the tires on the insured car 
were in poor condition and probably 
unsafe for a long trip at any kind of 
high speed. The plaintiffs contend 
that, for this reason, the family car 
could be said to have been withdrawn 
from normal use and the son’s car to 
have acquired the character of a tempo- 
The defendant in- 


rary substitute. 
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maintained that since the de- 


cedent’s wife was using the insured 


surer 


owned automobile on the day of the 
accident, it had not been 
from normal use 


withdrawn 
because of break 
down, repair, servicing, loss or de 
struction. 

The 
that use” 
cannot be predicated of a car which 
is actually in use: 


state supreme court decided 


“withdrawn from normal 


“We think it would be more reason 
able to say that the long trips by [the 
father] in the [insured car] had ceased 
to be the 
he had not 


normal use, inasmuch as 
for that purpose 


for some time, while, at the same time 


used it 


and without interruption the family 
had continued the other normal and 
usual uses, rather than to say that it 
had been withdrawn from the normal 
That [the father] did not make 
his normal use of the [car] for his 


use. 


extended trip because of the condition 
of the tires did not, according to her 
own testimony, prevent [his wife] 
from using the vehicle in her normal 
and customary manner. Thus we con- 
clude that on the day of the accident 
the [insured car] had not been with- 
drawn from normal use and for that 
reason the [son’s car] could not be 
considered as a temporary substitute 
car covered by the liability insurance 
on [the family car].” 


A dissenting opinion was filed by 


two of the justices, complaining prin- 
cipally of the majority’s construction 


of the phrase “withdrawn from normal 
use,” and of the interpretation, or lack 
of it, laid upon the word “normal.” 


“i 


it appears that the majority, 
in reaching the result announced in 
their opinion, have applied such pro- 
vision as though it recited that a tem- 
porary substitute automobile 
any automobile while 
substitute 
when 


means 
temporarily 
the 
‘withdrawn 
withdrawn 


owned 


from 
from all 


used as a for 
automobile 


use’ or ‘when 


Automobile 


normal use.’”’ The policy, of course, 
did not recite either of these phrases 
which would clearly exempt the in 
surer from liability in the present 
case. It instead, “withdrawn 


Says, 


normal 


from use.” 


The other dissenting opinion takes 
issue with the majority’s construction 
of “normal,” and argues semantically 
that the derived from the 
Latin norma, which is defined as a car- 


word “is 
penter’s square for measuring right 
In figurative usage, it means 
rule, standard, precept, or model. . . 


angles. 


“Contextually, in the insurance con- 
tract, normal use can best be defined 
as that when 
complete pattern, or as a totality, at- 
tains the norm, or standard, for auto 


use which taken as a 


mobiles generally. \When the phrase 
is thus defined in the light of its ety 
mology and context, the conclusion 
is inescapable that the [insured] auto- 
mobile, restricted as it was to short 
normal use on 
The lame 
saddle horse which is ridden by the 
farmer’s 


distances, was not in 
the day of the accident. 
son to the cross-road store 
but which cannot be used to round up 
the herd of Brahman cattle in the far 
pasture is not in normal use.”—Fulli- 
love et al. v. United States Casualty 
Company of New York et al. Louisiana 
December 12, 1960. 


7¢ 


Cases (2d) 798. 


Supreme Court. 
21 AUTOMOBILI 


Pedestrian Struck in Crosswalk— 
Good Samaritan Rule 


The Michigan Supreme Court reversed 
findings at trial that a truck driver wav- 
ing a child across the intersection in 
front of him gives assurance only that 
he will remain stopped, and that a 
driver approaching the intersection must 
know that another vehicle is stopped 
there for a pedestrian to be liable. 


The minor plaintiff, a ten-year-old 
girl, was walking east along the south 
side of the street when she came to 


an intersection about 50 feet across. 
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There were no traffic controls, signs 
or lights at the intersection. She pro- 
ceeded halfway across the intersection, 
walking in the pedestrian crosswalk, 
where she stopped to permit north- 
bound traffic to pass. The first vehi- 
the 
truck driven by one of the defendants. 


cle to reach intersection was a 
He stopped for her, as did the vehicles 
the the 


The truck driver waved 


behind him in lane nearest 
center line. 
to the little girl, and, 
she walked into the outside lane near 
the curb and was struck down by an 
automobile trying to pass the truck 


on the right. 


at his bidding, 


After the plaintiff's proofs, the trial 
court directed a for the de- 
fendant truck driver and his employer 
for the that 
negligence been 


them. 


verdict 


reason no showing of 
had against 

The trial proceeded with re- 
to the defendant and 
the jury decided for no cause of action. 


made 


spect motorist 

On appeal, the Michigan Supreme 
Court reviewed the allegations. As 
to the the truck driver, 
fundamentally courteous and protec 
tive though it was, the court adverted 


behavior of 


to a paragraph on negligence from 
American Jurisprudence : 

“The 
upon 
anything, 


law obligation 
attempts to do 


even gratuitously, for an- 


imposes an 
everyone who 
other, to exercise some degree of care 
and skill in the performance of what 
he has undertaken, for nonperform- 
ance of which duty an action lies.” 


The trial court had exonerated the 


driver, saying: “|the truck driver’s] 
waving plaintiff ahead could only be 


interpreted meaning, ‘Go 
ahead, my car is stopped and it will 
stay stopped until you pass in front 
of it,’ and that it did not give her 
license to go ahead beyond the truck 
without further precautions . 


The surpeme court ruled that it 
was error for the court to have in- 
formed the driver’s gesture with lan 
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fairly as 


the face of the 
fact that the injured party was only 
ten years old and had testified that 
she went ahead only because of the 
directions of an adult, and that other- 
wise she would have waited for traf- 


guage, especially in 


fic to pass. It was a question for the 
jury as to the intended meaning of th 
signal and to the meaning a ten-year- 
old could reasonably be expected to 
put upon it. 

There was some inconsistency in 
the minor plaintiff’s testimony in re 
gard to her actions after passing in 
front of the truck. Whether or not 
she looked to her right or only looked 
straight ahead not clear, but, 
taking the evidence in the light most 
favorable to her, the supreme court 
ruled that questions of her possible 


Was 


intervening negligence or its reason- 
able predictability were likewise for 
the jury. 

In the matter of the automobile 
driver’s negligence in failing to see 
the child, the fact that the truck ob- 
scured his view, or that he could not 
know that a pedestrian was crossing, 
are immaterial. The trial court’s in- 
structions said, in part, that before 
the defendant could be charged with 
the violation of an ordinance it must 
be shown that he knew or should have 
known that the truck was stopped for 
the purpose of allowing the pedestrian 
That is not the case, the su- 
preme court maintained: 


to pass. 


[The defendant’s] duty to comply 
with the ordinance requirements was 
not dependent solely on whether he 
knew or had means of knowing or 
good reason to know that plaintiff 
was in the the 
truck and that the truck was stopped 
The test is whether 


crosswalk ahead of 
for that reason. 
an ordinary, careful and prudent driver, 
in the due 
have anticipated the possibility of a 
person walking where plaintiff did 
and have taken precautionary meas- 
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exercise of care, would 
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ures accordingly and whether d 


BG ease 


efend- 
failed in that respect.” 

The court would not say that the 
lower court erred in not giving the 
plaintiff’s instruction to the effect that 
the plaintiff had the right to assume 
that the 
law, since that entails an assuniption 


Say 


the defendants would obev 
motorist would 


Whether 


due care 1s a 


reasonable 
have done what this one did. 
or not he 
jury question, not to be determined 
New trial 

ail defendants was awarded.—Sweet Vv 
Ringwelski et al. Michigan Supreme 
Court. January 9, 1961. 21 AvurTo- 
MOBILE CASEs (2d) 1041. 


that no 


acted with 


matter of law. 


AS a 


Pedestrian Struck by Police Car— 
Directed Verdict Overruled 


The plaintiff was struck by a police car 
operating both a siren and a flashing 
light. The supreme court of the state 
held the directed verdict for the de- 
fendant erroneous and the plaintiff's 
alleged negligence a question for the 
jury. Maine. 

The accident took place on the main 
shopping street in Portland, at 11:30 
on a clear Saturday morning in March. 
The plaintiff, a woman of 76 years of 
age and totally deaf, was crossing the 
the south to the north. 
The police car, carrying two women 


street from 
to a hospital, was proceeding west at 
a speed of 45 to 50 miles per hour, 
siren sounding and blue light flashing. 
The defendant 
stopping the car before contact with 
the plaintiff. 
25 to 30 feet easterly of the point of 
impact. 


almost succeeded in 


Brake marks extended 


By city ordinance, it is unlawful 
for a pedestrian to cross the street at 
the point in question without yield- 
ing the right of way to all vehicles 
The court’s this 
way: 


“e 


reconstruction ran 


. the plaintiff, totally deaf, first 
observing no approaching traffic from 


Automobile 


either direction, started to cross twenty- 
eight feet of a busy city street and 
continued to cross without making 
any further observation of traffic ap- 
proaching from her right. On the 
plaintiff's evidence, it is apparent that 
the defendant’s car with its flashing 
light and sounding siren must have 
High Street and have 


within range of vision of the plaintiff 


passed come 
at almost the very moment after the 
plaintiff made her observations.” 
Hearing the appeal from a directed 
verdict in the su- 
preme court perused the appropriate 
One of 


defendant’s favor, 


precedents. these requires 
that foot passengers shall exercise due 
care, which is construed entirely on 


the “what 


circumstances: 
and 


whether the 


ordinary 
demands and 
conduct of the traveler 
such 


care prudence 


conforms to demand are 


ques 
tions of fact to be left to the judgment 
of a jury.” 

Of the plaintiff's patent violation 
of the city ordinance in failing to yield 
to the vehicle, this breach is a fact to 
be considered with the other facts by the 
jury. It is 
but it is 
The 


of these facts. 


evidence of negligence, 


not proof of negligence. 
another 
The standard of care 
to which the pedestrian will be held 
is the for all “It])he 


amount of care required of one with 


plaintiff's deafness is 


same persons: 
an infirmity is increased to reach the 
standard of due care, but the standard 
itself is not thereby altered.” 


\ssuming the negligence of the de- 
fendant coloring the 
favorably to the plaintiff, the 
supreme not 
that the latter’s failure 
to continue her observations of the traf- 


and evidence 
most 
would 


court hold as a 


matter of law 


fic to her right constituted negligence: 

“In the case at bar, before crossing 
three feet outside of a crosswalk the 
plaintiff looked and saw no traffic within 
four hundred feet on her right. 
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“In our view reasonable men would 
be warranted in finding that the plain 
tiff was in the exercise of due care. 

The issue of contributory negli 
gence on this record is a question of 
fact for a jury and not a question of 
law for the Court.” The plaintiff was 
given the right to submit her cause 
to a jury—McCullough v. Lalumiere. 
Maine Supreme Judicial Court. No 
vember 25, 1900. 21 AUTOMOBILE 


Cases (2d) 1020. 


Short Short: Wisconsin 


The defendant to a personal injury 
suit contacted his insurer following 
an accident in which he struck a minor 
on a bicycle with his automobile. The 
suit was commenced on behalf of the 
injured party demanding $56,000 in 
damages. The insurance counsel con 
sidered the claim worth about $10,090, 
with the de 
the 


the 
means of two letters unanswered by 


the limit of the policy 


fendant. However, insurance 


company apprised insured, by 


him, that the claim against him was 
and that it 


in excess of his coverage, 


was his prerogative to engage his 


own counsel to protect his interests, 


negotiate for settlement, and so forth. 


Before trial the insurance counsel 


revised the merit of the claim to be 
tween $7,500 and $8,500, on the basis 
of information that the injured boy 
was recovered from his injury and 
coal 


was doing manual work on a 


truck. The insurer offered $8,500 to 
the plaintiff in settlement and was re 
fused. An affidavit by the plaintiff, 
the boy’s father, stated that up to the 
time of trial he was willing to accept 
the policy limits and had so advised 
his attorney. There was no evidence 
that the insurer was similarly advised. 

During the trial and before verdict, 
the insurer offered $10,000 and costs 


in settlement. At a conference of the 
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attorneys, the plaintiff's attorney stip- 
ulated that the defendant should make 
a contribution of $500 to the offer. 
The defendant could not pay that 
amount in full, and he refused to exe 
cute a mortgage on his car to secure 
an installment contribution unless the 
plaintiffs agreed not to foreclose when 
and if he was out of work. The plain- 
tiffs refused this arrangement, raised 
their demand of the defendant to 
$6000, to be secured by a mortgage 
on the defendant’s car and furniture. 
The defendant refused. A verdict was 
returned favoring the plaintiffs in the 


amount of $46,185.72. 


The receiver appointed for the de 
fendant brought this action to recover 
the whole judgment from his insurer 
on the grounds that it acted in bad 
faith and violated its duty to keep the 
defendant informed of developments 
and refrain from conduct that would 
prejudice his rights. Specifically, the 
charge was that the insurer had failed 
within the policy 


to settle a claim 


limits when it knew that the insured’s 
lability 
considerable injury had been inflicted. 


was indisputable and _ that 


The Wisconsin Supreme Court saw it 
the 
from 


other way. Hearing the appeal 


judgments adverse to the re- 
the that 
was no evidence that the insurer had 


ceiver, court decided there 


investiga- 


the 


performed an inadequate 
that it had 
insured of his rights, or that it had 
not him of a possibly exces 
sive that it had 
tempted what it thought a reasonable 


tion, or not advised 
warned 
verdict, or not at 
settlement. On the contrary, the evi 
dence was that the defendant’s refusal 
te contribute $600 to the company’s 
offer of face value to the plaintiff 
closed out the negotiations for settle- 
Allstate Insurance 
Company. \Visconsin Supreme Court. 
January 10, 1961. 21 AvuTOMoBILE 
Cases (2d) 1111. 


ment.—Maroney v 
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Recent Opinions of 


ite SU OYS. Gena 


ALIFORNIA—For the purposes 
of the assigned risk statute, lia- 
bility protection “otherwise required 
by law” includes protection required 
by city ordinance.—This 
for the legal construction 


r¢ quest was 


to be put upon 
the phrase in the assigned risk statute 
“otherwise required by law’’—in re 


gard to a Los Angeles city ordinance 


ordering certain minimum limits of 
liability 
and church 


plan amendment reads: 


insurance on private school 
» assigned risk 


“Such plan 


buses The 
shall require the issuance of a policy 
affording coverage in such mini 
mum amounts as are 
provide exemption from the 


for which proof of 


necessary to 
security 
requirements 
ability 
quate 
otherwise required by law 

The Attorney 
correspondent that ' 
should be construed to mean required 
by ordinance also, “lijt would 
: that within the me 


to respond in damages or ade 


protection against liability is 


General advised his 
“required law” 
since 
clear 
section covering minimum limits, 


seem ‘aning 
of the 
a municipal ordinance 
within the term ‘law’ 
hicle to be insured was operated sub 
ject to the that ordinance. 


included 
where the ve 


Was 


terms of 
“The background of the Assigned 
Risk Statute involved conforms 
to this view. 1951 
11622 required the issuance of As 


Attorneys General 


here 


Prior to section 


signed Risk 


of $5900 ¢ r 


Plan policies in the amount 
bodily injury or death of 
one pet $10,000 for bodily injury 
and $5,000 for 
damage to property of 


or Ceari ; all persons, 
others as a 
(Stats. 


amendment of 


ult any me accident 
1947, ch. 1205). The 
1951 added a 
mum amounts required for exemption 
from the 
Obviously the 
ment 
vide 


reference to the mini 


security requirements 
purpose of the amend 
was to require the plan 
with limits adequate 
standards of any mandatory 


to pro 
insurance 
to meet 
requirements for operation of 
f the Califor 
November 22, 


legal 
the vehicle.”’—O pinion 
nia Att General, 


1960 


VV ICHIGAN—Buildings acquired 
I by the State Highway Depart- 
ment through purchase or other tak- 
ing for the purpose of obtaining high- 
way right-of-way are covered under 
the State Insurance Fund even if such 
buildings would not be replaced by 
the state in the event of loss.—A ques 
tion of the State Highway Department 
Director this The 
acquiring 


elicited opinion. 
was in the 


highway 


state pr¢ cess of 


through the 
purchase ana other appropriations of 


rights-of-way 


buildings 
$15,000. 

state, the 
tected by 


ranging in value up to 
When title has passed to the 
buildings would not be 


the homeowners’ 


pro- 


insurance. 
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The loss of or damage to the buildings 
during the six-month period they may 
sub 


unsold could result in 


loss to the state 


remain 
stantial The direc- 
tor’s letter went on: 

“Tt appears that, in accordance with 
the provisions of the State Insurance 
Law, State owned buildings are in- 
sured under the State Insurance Fund 

nly to the extent that such buildings 

ill be build 
ings would not be replaced, they are 


| State 


replaced Since these 


] 1 1 
we believe, covered by the 


Fund.” 
\ttorney 


Insurance 


The General his 
Ee 


opinion that such buildings 
ered by the State 


41 
since tney 


vave 
were CO\ 
Insurance Fund, 
were state-owned, subject 
forth by statute and in 


had an 


{ specin ally 


to tosses set 


which the state insurable in 


terest, and m excluded in 


the statute There is, 


duty on the (¢ 


moreover, a 
ommissioner of Insur 
ance to provide insurance by the state 


on all state pre 


amount 


Since 


perty In an 
ial to its replacement value 
not to 
unt could be 


the property in question was 


le ced, a lesset1 amo 


11 
allocated ror 1ts prote tion ona good 


faith stipulation of the commissioner 
such factors as probable 
and removal, sal 


“Whether or not 


has 


based on 
of the 


vage or wrecking 


use 
property, sale 
the buildin es are to be replaced 
nothing to do with the test of replace 
ment value which the Commissioner 
[t is 
the Commissioner to c 


is instructed to use. a factor for 
onsider, in his 
discretion, if buildings would not be 
! ! Vichigan 
2. 1960 


replaced.”—O pinion of th 


lttorney General, December 


esis scnebagpeaer — Liquidation 
proceedings instituted against a 
domestic beneficial society should be 
taken by the Insurance Commissioner 
with the prior approval of the Attor- 
ney General, as provided in the 1956 


amendment to the Act of 1921.—This 


opinion was offered for the benefit of 


and in compliance with a 
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request of 


the Insurance Commissioner of Penn 
sylvania. The latter had asked whether 
liquidation proceedings should be un 
rf a section of the 
\ct of 
amendment to the Insurance Depart 
Act of 1921 


the Act of 1921, suspension of insut 


dertaken in terms of 
Beneficial Societies 1937 or an 


ment Originally, under 


ance company business was initiated 
by the Attorney General on the advice 
of the and 
submitted to the common pleas cour 
cause. A 193: 
amendment to Act of 1921 ex 
the of the Attorney 
General to include not only domestic 


Insurance Commissioner 


t 
to show 5 
the 


pe wer 


for an order 


panded 


insurers but also title insurance com 


panies, fraternal benefit societies or 


beneficial societies. 


Act of 1937 


enacted substantially the same proce 


Che Beneficial Societies 


dures with regard to liquidating in 
solvent or delinquent societies as were 
incorporated in the Insurance Depart 
\ct 


lLlowever, an 


ment 
amendment to the 
Insurance Department Act of 1921 
changed the law to omit the require 
ment that the Insurance Commissione1 
communicate the relevant facts to the 
\ttorney 

stead that 
himself the 


General, and required it 

the commissioner take on 
conducting of a hearing, 
ith the prior approval of the Attor 
“It is our opinion that 
the amendment of the \ct 
of 1921 supersedes the provisions 

of the . Act of 1937. 
ment, being later in date, had as its 
the 


the hearing before the 


~ 


nev General. 


This amend 


elimination of 

{ \ttorney Gen 
eral. This intention is emphasized by 
the fact that Section 502 specifically 
and, 
5 of the 


obvious intention 


S¢ cieties, 
\rticle 
Department Law 


beneficial 


refers to 
further, is a part of 
[Insurance which 
deals with the suspension of business 
dissolutions of all 

Opinion of the 


Janu 


and involuntary 
companies 
Pennsylvania 


ary 13, 1961 


Attorney General, 
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Vicarious Liability 


of Hospitals 
By ARTHUR F. SOUTHWICK 


This inquiry into the controversial field of hospital liability 
first appeared in Southern Hospitals. It has also been published 
in the Marquette Law Review. Mr. Southwick is an assist- 
ant professor of business law at the University of Michigan. 


' KGAL LIABILITY OF A HOSPITAL for injury to a patient 
-4 may, depending upon the facts, be based upon either the negligence 


of the hospital entity itself or upon the doctrine of respondeat superior 


The former type of liability is sometimes referred to as corporate 
negligence and is illustrated by the furnishing of defective equipment, 
negligence in the selection or retention of incompetent personnel, or 
the failure to exercise the required degree of care in the maintenance 
of buildings and grounds. The second type of liability is vicarious 
Vicarious liability is the responsibility of A for the wrongful or negli 
gent act of B committed against C when A himself had no part in B’s 
conduct. Literally translated, the doctrine of respondeat superior 
means “let the master answer” and it operates to render the master 
liable for the wrongs of his servant and the principal liable for the 
wrongs of his agent committed while furthering the master’s or prin 
cipal’s business. In addition to this liability of the master or principal 
the negligent or wrongful actor is always individually liable for his 
act. This paper is concerned with the possible vicarious liability of a 
hospital for the wrongful or negligent act of a physician, an intern, 
a nurse, or other person working within the hospital. It is not con 
cerned with the legal responsibility for corporate negligence, nor is it 
concerned with cases defining negligence or the standard of proof 
required. Throughout the discussion it shall be assumed that the 
actor was at fault in causing injury, thereby incurring individual lia 
bility to the patient with the issue then becoming whether or not the 


hospital is also responsible. The patient, of course, has only one 


* Negligence is defined as “the omission to do something which a reasonable 
man, guided by those ordinarv considerations which ordinarily regulate human 
affairs, would do, or the doing of something which a reasonable, and prudent 


man would not do.” Black, Law Dictionary (3rd ed. 1933) 
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recovery. If he is successful in re 
ceiving compensation for his loss from 
the hospital, then it has a legal right 
to recover from the actor. In practice 
such right is seldom asserted except 


as insurance Carriers see fit to do SO. 


The applicability of the doctrine of 
respondeat superior to a hospital de 
pends, first, upon the type of hospital 
involved and the law of the particular 
state in which it exists and, second, 
upon the type of employment relation- 
ship existing between the hospital and 

injury to the pa- 
the first 
governmental 


causing 


the person 
tient. Involved in issue are 
the and 
charitable immunity whereas the sec 


doctrines of 


ond issue is concerned with the matter 
of identifying the employment rela 
tionship as either master-servant, prin- 
cipal-agent, or employer-independent 
contractor. 

Hospitals are organized as privately- 
owned, for-profit institutions, privately- 
owned, non-profit organizations, or 
governmental hospitals. The private 
for-profit hospital is termed a pro- 
prietary hospital and it may be a cor- 
poration, a partnership, or a_ sole 
proprietorship. In all states the doc- 
trine of respondeat superior applies to 
the proprietary hospital inasmuch as 
it is treated by the law the same as 
any business that exists for the purpose 
of making a profit for its owners. 
Hence, the only issue determining the 
imposition of vicarious 
whether or not the negligent actor 
was an agent or a servant of the hos 
pital. 


liability is 


Governmental hospitals may be 
the 


government or 


owned and operated by federal 


government, a state 
a political subdivision of the state, 

* Cassidy v. Ministry of Health, 2 K. B. 343 
(1951). Nyberg v. Provost Municipal Hos 
pital Board, 1 Dominion Law Reports 969 
(1927). 

‘28 U.S. C. §§ 1346(b), 2671-2680 (1950). 

* Tessier v. United States, 164 F. Supp. 779 
(D. Mass. 1958). Rufino v. United States, 
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such as a municipality or a county. 
American common law adopted from 
England the principle that a sovereign 
government is immune from. suit 
based upon the negligence of the gov 
ernment’s agents and servants unless 
it consents to the suit. The English 
immunity doctrine was based upon 
the maxim that the king could do no 
wrong. Since both the federal govern- 
the 
ments are considered sovereign, their 


ment and various state govern- 


hospitals have traditionally been im 
mune from the 
spondeat superior 


application of re 


In both England and Canada it is 
now said that a public govermental 
body operating a hospital is liable in 
negligence just as a private individual 
would be under similar circumstances.” 
No such sweeping change has yet 
occurred in the United States. 


However, hospitals owned and oper 
ated by the United States Government 
are amenable to suit by virtue of the 
Federal Torts Claim Act, effective 
retroactively to January 1, 1945.° All 
personnel in a federal hospital are 
considered to be employees of the 
government rendering it liable for 
true for a 
physician on the staff of the hospital 
even though the law of some states 


their negligence. This is 


would consider him to be an independ 
ent contractor rather than a servant 
of the hospital. The hospital is vicari 
ously liable for his malpractice.* Both 
servicemen injured in federal hospitals 
“as an the 
federal prisoners are denied the bene 
fits of the act.°® 
that these people have a distinct fed 


incident to service” and 


This is for the reason 


eral relationship to the government 
and they are given the possibility of 


126 F. Supp. 132 (S. D. N. Y., 1954). Dish- 


man v. United 
Md. 1950). 

Feres v 
(1950) 
Supp. 107 (E. D 


States, 93 F. Supp. 567 (D 


United States, 340 U. S. 135 


Berman v. United States, 170 F. 
N. Y., 1959) 
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compensation for injuries under other 
federal statutes specifically covering 
their status. 

As a general rule, state hospitals 
are immune from liability unless the 
common law has been changed by 
statute. 
the operation of a hospital are govern- 


All state functions including 


mental. General waivers of immunity 
are found in four states.° In two 
states, statutes provide that immunity 
is waived to the extent of existing 
liability insurance coverage.’ Similarly, 
Louisiana has held that governmental 
immunity is not a defense for an insur 
ance carrier although the case did not 
It has been 
the general rule that statutory author 
ity granted to state hospitals to sue 


and to be sued does not constitute 


involve a state hospital.® 


a waiver of tort immunity although 
dictum to the 
Courts do not 


there is contrary in 
feel 
to overrule the immunity of a state 
as this matter is 


Tennessee.’ free 
considered to be 
purely a function of the legislature. 
[It may be predicted, however, with 
reasonable certainty that there will be 
this 
area during the next quarter century 
that 
the attitude toward the role and re 
sponsibility of 


increased legislative activity in 


as there is evidence to suggest 


State government 1S 
changing. 

In regard to the liability of a state’s 
political subdivisions for negligence, 
some courts have said that a county 
is an involuntary instrumentality of 
gov- 
ernmental the 
county the 
same sovereign immunity as the state.’° 


the state for the performance of 
functions and, hence, 


automatically 


ps ssesses 


Ala. Comp. Law Ann. § 56-7-1, 56-7-7 
(Supp. 1958). Ky. Rev. Stat. Ann. § 44.070 
(Supp. 1958) (Board of Claims hears claims 
against state for negligent acts and may pay 
claimant up to $10,000). N. Y. 
Claims Act Section 8. N. C. 
§§ 143-291 (1958) (North Indus- 


trial Commission operates as a court to hear 


Court of 
Gen. Stat 
Carolina 


tort claims and may award damages up to 
$10,000). 


Vicarious Liability 


The majority of the courts have, how- 
ever, approached the problem of county 
and municipal liability by distinguish 
ing between governmental and pro 
prietary functions. When conducting 
a governmental function there is im 
munity. In contrast, the conduct of 


a proprietary function is in effect 
competition with private business and 
[It is not 
an easy task to distinguish between 
governmental and proprietary 
tions. 


the consequence is liability. 


func- 
\ given activity may be con- 
sidered governmental in one state and 
proprietary in another. In discussing 
the distinction, the Ohio court, in City 
of Wooster v. Arbenz, enunciated 
certain guiding principles as follows: 
“In performing those duties which 
are imposed upon the state as obliga 
tions of sovereignty, such as protec 
tion from crime, or fires, or contagion, 
or preserving the peace and health of 
citizens and protecting their property, 
it is settled that the function is gov 
ernmental, and if the municipality 
undertakes the performance of those 
functions, whether voluntarily or by 


legislative imposition, the municipality 


becomes an arm of sovereignty and a 
governmental agency and is entitled 
to that immunity from liability which 
is enjoyed by the state itself. If, on 
the other hand, there is no obligation 
on the part of the municipality to per- 
form them, but it does in fact do so 
for the comfort and convenience of its 
citizens, for which the city is directly 
compensated by levying assessments 
upon property or where it is indirectly 
benefited by growth and prosperity of 
the city and its inhabitants, and the 


*Del. Code 
1958) Idaho 
1957) 

*Rome v. London and Lancashire 
nity Co., 169 So. 132 (La. Ct. App. 1936) 

*Central Hospital for Insane Adams, 
134 Tenn. 429, 183 S. W. 1032 (1916). 

" Moore v. Walker County, 236 Ala 
185 So. 175 (1938) 

"116 Ohio 281, 156 N. E. 210 (1927) 


Ann. Title 18, $516 (Supp. 
Code §§ 41-3304, 41-3305 
(Supp 


Indem 


688, 


197 





city has an election whether to do or 
omit to do those acts, the function is 
private and proprietary. 

Another familiar test is whether 
the act is for the common good of all 
the people of the state, or whether it 
relates to special corporate benefit or 
profit. In the may be 
mentioned the police, fire, and health 
departments, the latter class 
utilities to supply water, light, and 


former class 
and in 


public markets. 


\ distinctly different approach and 
\laska 


where the governmental versus pro 


minority view is followed in 
prietary function concept is not recog 
nized. In that both a 
county and a municipality are fully 


jurisdiction 


liable for the negligence of their serv 


Id. at 284 
Tuengel v 
(D. Alaska 1954) 
“NN. Y. Court of Claims Act, §8. N. Y 
Municipal Law, §50-d. Becker v 


w York, 2 N. Y. 2d 226, 140 


Ci } ttka ‘ ; Supp 399 


Crene ral 


ry 


\ 
.V 
y. E. 2d 262 (1957) 


260, 326 P. 2d 
36 Cal. App. 
Waterman 
Hospital, 


Dunklee, 84 Ariz 
58): Calkins v. Newton, 
2d 523 (1939); z 
General 123 
266 P. 2d 221 (1954); 
Hospital Dt 
trict, 41. Cal: Zd 33, 2 2d 22 (1953); 
NEGLIGENC! 
(Cal. App. Ct 
(Immunity i inty even thougl 


County 
2d 143, 
f wth rn San 


Durst v. County o lusa, 9 


Cases 2d 93, 333 
1958) 
plaintiff a paying patient); (Compare statut« 


in California which renders county hospital 


defective conditior 

of pren Ann. Sec. 53050.) 

Schwalb v. Connely, 116 Colo. 195, 179 P. 2d 

667 (1947); Wu ity of Indianapollis, 

26 Ind. App. 628, 60 N (1901); 

Van Pelt v. City of Louisvi : 

77: S. W. 2d 942 (1934); 

OmMt toner 

Md. 554, 92 

Young v. City of Worcester, 2! 

149 N. E. 204 (1925): Martin 

{Ipena, 328 Mich. 595, 44 N 

(1950); City of sland v. Leach, 227 Miss. 

30. 2d 363 (1956); Schroeder v. City 
uis, 360 Mo. 293, 228 S. W. 2d 677 

(1950); Kress 7 of Newark, 8 N. J. 562, 

86 A. 2d 185 (1952); Elli v. Lea ( 


58 N. M. 147, 267 P. 2d 131 (1954); 
198 


liable 1oOr « angerous 
11Ses, Gov't Code 
1am i | 


J0/ 


t County ( 
County, 200 


C1f\ 


ounty 
Hit ] 


/l 


ants just as a private business would 
be. The result 
New York by statute. 


same is reached in 


Among the majority of the courts 
which determine county and municipal 
liability by drawing a distinction be 
tween governmental and proprietary 
functions the weight of authority has 
held that the operation of a hospital 
is a governmental function and, hence, 
there is immunity from tort liability. 
In contrast a minority of states have 
that : 
hospital by a political subdivision is 


determined the operation of a 
a proprietary function resulting in lia 
bility for negligence of its servants. 
By the reasoning of the above courts 
the 


it makes no 
plaintiff was a paving patient or a 


difference whether 


Llhemarl 220 F. 2d 716 
1955); yd uv. City of Toled 
12 Ohio App. 36, 180 N. E. 716 (1931): 
Hand v. Philadelphia, 8 Pa. County 213 
(1890); Jerauld County v. St. Paul-Mercur, 
Indemnity ( 465. D1, 71 Ni W.. 2d 571 

Hamilton County, 156 
2d 528 (1927); McMaho» 


300 


ings 7% 
4th Cir. 


(1955); Johnson 7 
Tenn. 298, 1 S. W 
v. Baroness Erlanger Hospital (Tenn 
S. W. 2d 41 (1957); City of Dallas v 
130 ° 225, 107 S. W. 2d 872 (1937); City 
Richmond v. I Adm’r., 17 Grat. 
(Va. 1867); Gile v. Kennewick Public H 
District, 48 Wash. 2d 774, . 2a 
(1956). Immunity by statute. Wasl 
Code § 70.44.060 (1953); Shaffer < 
t General Hospital, 135 W. Va. 163, 
2d 795 (1950) 
»f Miami v. Oates, 152 Fla. 21, 10 
721 (1942); Goff v. Fort Lauderdal 
65 So. 2d 1 (1953); Bourg 
243. La. 1,99: So. 2d_575 
(1957); Moeller v. Hauser, 237 Minn. 368. 
54 N. W. 2d 639 (1952); l 
246 Minn. 339, 75 N. W 


(It should be noted, however, 


lex 


MG Ss 


pita 2906 


662 


mnmgatu 


Ortoy 


2d 217 (1956); 


that these tw 


ymigera 


CU le 


Minnesota cases fail to discuss the doctrine 
of governmental immunity and simply reac! 
conclusion that there is liability.) Kay 
dulas v. Dover, 99 N. H. 359, 111 A. 2d 327 
(1955). (Paying patients; not clear whether 
rule confined to such.); Okmulgee v. Carlton 
180 Okla. 605, 71 P. 2d 722 (1937); « 
Shawnee v. Roush, 101 Okla. 60, 
(1924); (Oklahoma cases concerne¢ 
believed that 
patient) 


paying 


patients but it is result not 


confined to this type of 
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charity patient. Furthermore, the re 


sult is not altered by whether the 
operation of the hospital by the gov 
ernmental unit was undertaken volun- 
tarily or whether it was an activity 
required by state statute. Some juris 
dictions, however, have drawn a dis 
tinction between a paying patient and 
a non-paying patient holding that the 
governmental subdivision is operating 
i the 


Further 


in a capacity as to 


proprietary 
| 


not the latter.’ 
more, there is some authority to the 


former an 
effect that the activity of operating 
when it 1s 
stat 


a mandatory 


a hospital is proprietary 
done pursuant to a permissive 
with 


statute requiring the est 


ute, as compared 


ablishment of 
a hospital.’ 

In several state ‘re a waiver 
and 


to the extent of 


of county municipal immunity 


existing liability in 
This 
reached by either judicial decision o1 
statute.*” 1 


surance coverage. result is 
county 
hospital organized under the Hospital 
\uthority Act is liable by re 


judicial construction of the 


Georgia, any 


ison of 
“sue and 
be sued” provision of the statute. 
Such is not the general rule. 


The y judicial de 
cision follow one or more of the di- 


states which bv 


vergent views mentioned regarding 
county and municipal lability 


New York, 


withdrawn 


and 


which has completely 


immunity by statute 


8 Rone City and 
1s 79 Cal. App 
(1947). (Mi 
fornia cases 
Li, } 


inicipal 


re county 


(1956); ! 
Me. 214, 154A 
*Wittmer v. Lett 
2d 561 (1957) (Case invol 
in a county hospital); St 
as City, supra note a7. 
’Del. Code Ann. 
1958). [dal ( 
(Supp. 1957). Tracy 
160 (E. D. Ill. 1954) 


Vicarious Liability 


represent an effort and perhaps a trend 


to eliminate from American law the 


traditional 
immunity. 


doctrine of governmental 
\s governmental subdivi 
le 


sions enva 


Wi 
Ss WwW 1¢ 


that 


govern- 


increasingly 
the 
the reason for the doctrine of 


cc i 
spread activities, argument 
mental immunity no longer exists 1s 
bound to be heard more often. Future 
court decisions are likely to restrict 
the scope of the immunity rule as a] 


plied 


to city and county hospitals ar 


additional statutes 


concerning 


doctrine are not unlikely. 


The recent Illinois case « 
Kaneland Community U 
Number 402 ** illustrates current judi- 
cial philosophy toward governmental 
immunity. The court overruled p 
and held that 
was liable for the ne 


driver. [t 


decisions schoo] 


trict 
bus argued 


caused by a governmental servat 


should not in view of modern soci 
development be borne 


injured individual. 


solely by 
Rather the 
should be distributed among the e1 
tire community where it can be borne 
without hardship upon any individual 
The court added that a school district 
can handle its financial problems the 
business. ‘The 
appears ap 


Same as any private 


reasoning of the court 


plicable to county and municipal hospi 


tals decisions, like Tracy 7 


Davis,?? which found a waiver of im 


mm 


vy, 200 Md 


pl il 
Shubert, 96 Ga 
(1957) 
See supra 
123 





munity to the extent of existing lia- 
bility insurance coverage, are no longer 
authoritative as the court in the Moli- 
tor decision felt that this approach was 
not an adequate answer to the prob- 
lem. The applicability of the doctrine 
of respondeat superior in Illinois to a 
governmental unit is now a question 
solely for the legislature. It has the 
choice of permitting the judicial philoso- 
phy to prevail or it can re-establish 
immunity via statute. 


Charitable Hospital Immunity 

A significant percentage of hospitals 
in the United States are in the cate- 
gory of privately incorporated, non- 
profit institutions. These are also 
termed voluntary or charitable hospi- 
tals. Whether a given organization 
is charitable is determined by what its 
charter provides and by its actual 
operation. The essence of establish- 
ing the charitable characteristic 
that there must be no private profit 
for any individual or group. The fact 
that certain departments of the hospi- 
tal or even the fact that the institution 
as a whole earns a profit is immaterial 
profit inures to the 


is 


so long as the 
benefit of the organization as a charity, 
as contrasted with a private profit. A 
hospital does not lose its charitable 
status by admitting paying patients or 
by enforcing its legal right to pay- 
ment of the account. The charitable 
hospital does jeopardize its status, 
contrary to the position of a private 
for-profit hospital, if it summarily re- 
jects a patient on the sole basis that 
he is unable to pay for his care. How- 
ever, it is to be emphasized that the 
to 
dered is not conclusive on the issue 


extent which free service is ren- 


of whether or not a given institution 


is charitable and, conversely, the fact 


* 120 Mass. 432 (1876) 
* Later Massachusetts case 
bility even if negligence in 
retention of servants. Roosen z 


200 


held lia- 
selection and 
Peter Bent 


no 


that a private for-profit hospital some 


times renders free service does not 


make it charitable. 


Once the charitable status of a medi 
cal care institution is established, an 
immediate question arises regarding the 
applicability of the doctrine of respon- 
deat superior. Historically, the law of 
the majority of the states has held the 
charitable institution immune from the 
negligence of its agents and servants 
and, hence, respondeat superior has not 
been applied. There is a definite and ap- 
parently conclusive trend away from 
this position and toward liability. 
Today the law in this area varies from 
complete immunity to complete lia 
bility, with a number of states assum 
ing compromise positions. 


The charitable 
munity in the United States is found 
in the case of McDonald v. Massachu- 
setts General Hospital.2* It was there 
held that the funds of 
hospital constitute a trust fund and 
as such may not be depleted and di- 


beginning of im- 


a charitable 


verted from the intended purpose of 
public charity to the payment of com- 
pensation to persons injured by the 
negligence of the hospital’s servants 
so long as the administrators of the 
trust have selected the servants with 


24 It has been argued that 


due care. 
such diversion would be contrary t 
the intent of the donor of the funds 
and would discourage further dona 
tions for purposes. The 
case was based upon the earlier English 
case of Holliday v. St. Leonard’s,”® 
which in turn had rested upon dictum 
Duncan v. Findlater.2® Curiously, 
neither of these involved the 
tort liability of charitable institutions. 
Furthermore, the dictum of the Dun 
can case had been overruled in Mersey 


charitable 


in v 


cases 


Brigham Hospital, 235 Mass. 66, 126 N. E 
392 (1920). 

*11C. B. N.S. 192 (1860). 

*7 English Reprint 934 (1839). 
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Docks Trustees v. Gibbs,?* in the year 
1866 and the Holliday case had been 
reversed in 1871 before the McDonald 
case by Foreman v. Mayor of Canter- 
bury.2> All of this prompted the Su- 
preme Court of Washington to remark 
in Pierce v. Yakima Valley Memorial 
Hospital,?® that when a court modifies 
an earlier decision it usually does so 
with the explanation that “the reason 
for the rule no longer exists,” but that 
in regard to charitable immunity the 
court should that “the rule of 
immunity never did exist.” 


after the McDonald 
Massachusetts, the Rhode Island court 


state 


Soon case in 
was faced with the question of whether 
or not a charitable hospital was liable 
the negligent intern. 
The court rejected immunity and held 
the hospital liable. 


for act of an 
Following this 
decision the legislature enacted a stat- 
ute granting immunity, thereby re- 
pudiating the Glavin decision. 
statute is still in effect.* 


The 


Different Immunity Theories 

The majority rule developed in the 
United States was to follow the lead 
of Massachusetts in holding charita- 
ble hospitals immune from liability in 
tort, but not all reached the 
result on the trust fund theory.** Sev- 


states 


eral different theories were developed 
to support immunity. One group of 
decisions based the doctrine upon the 
argument that a patient in a charitable 
hospital impliedly waives his right to 
damages for injuries caused by negli 


*11 English Reprint 1500, 11 H. L. Cas 
686 (1866) 

*6 Q. B. 214 (1871) 

* 43 Wash. 2d 162, 260 P. 2d 765 (1953) 

° Glavin v. Rhode Island Hospital, 12 R. I. 
411 (1879). 

ri... 22 (1956) 

"For a leading case following the trust 
fund theory Parks v. Northwestern 
University, 218 Ill. 381, 75 N. E. 991 (1905). 

m PY v. Massachusetts Homeopathic 
Hospital, 109 F, 294 (1st Cir. 1901). 


General Laws, § 7-1 


see 


Vicarious Liability 


gence because he has accepted the 
benefits of the charity.** Most of 
these states have found a waiver even 
though the patient paid for the hospi- 
tal services as he is still a beneficiary 
of the charity.** Another theory un- 
derlying immunity is that the doctrine 
of respondeat Superior is not applica- 
ble to charities for the that 
vicarious liability is imposed only 
where the servant is employed to pro- 
duce a profit for the master. Still 
another argument has been that private 
charitable institutions are entitled to 
the same immunity as government in- 


reason 


asmuch as both exist for the public 
benefit.*°° Finally, some courts have 
simply said that public policy dictates 
immunity.** Sometimes associated 
with this theory are the arguments 
that donors to charity would be dis- 
further 
the charitable funds could be wiped 


couraged from donations if 
out by one plaintiff via a substantial 
verdict and that it is better to sustain 
the charity which serves many people 
rather than hamper it by awarding 
damages to the small minority who 
may be injured. 
philosophy of public 
prompted Chief Justice Folland of the 
Utah Supreme Court to remark in a 


Perhaps it was a 


policy which 


dissenting opinion in Sessions v. Thomas 
D. Dee Memorial Hospital 
tion,®** “It is better for a few individ 
uals to suffer than that the 
community should be deprived of 
a much needed charitable institution.” 
In that decision the majority of the 
court had refused to follow immunity. 


d 1s se cia- 


whole 


4 


St. Vincent’s Hospital v. Stine, 195 Ind. 


350, 144 N. E. 537 (1924); Downs v. Harper 
Hospital, 101 Mich. 505, 60 N. W. 42 (1894). 

> Hearns v. Waterbury Hospital, 
Atl. 595 (1895). 


66 Conn. 


98, 33 


Hammock, 


* University of Louisville v 127 


564, 106 S. W. 219 (1907). 

Maine Eye and Ear Infirmary 
8 Atl. 898 (1910). 

460, 78 P. 2d 645 (1938). 


Ky. 
* Jensen v 
107 Me. 408, 
°94 Utah 


/ 





It is apparent that the courts of the 
various unable to 
agree on the theory of and the argu- 
ments in support of the 
immunity doctrine. Historically, the 
cases indicate confusion, an indulgence 


states have been 


charitable 


In pure fiction, and several conflicting 
irreconcilable arguments. The several 
logically led to 
exceptions and modifications. 


theories have each 
These 
in turn have produced much conflict in 
the law from state to state and several 


results which appear to be unjustified. 


It follows from the trust fund 
theory, for instance, that a negligently 
injured plaintiff can recover from non 
trust assets including 
from liability insurance carried by the 
Thus, the ability of the 
plaintiff to recover is made dependent 
upon the existence of assets not a part 


of the trust. 


the pre ceeds 


charity.” 


In effect, the charity is 
permitted to determine its obligation 
to compensate for its wrong via its 
voluntary acquisition of insurance or 
nontrust the 
reason for acquisition of insurance and 


assets. Furthermore, 
its function from the viewpoint of the 
is to shift 
not 


financial 
to create a risk of loss 


\ legal ob- 


insured a risk of 
loss and 


or an obligation to pay. 


ligation to pay should not depend 


upon the existence of insurance. Such 
a result, although theoretically logical 
with the trust fund theory of im- 
munity, appears socially and economi 
cally unjustified 

"St Luke’s Hospital Association v. Long, 
125 Colo. 25, 240 P. 2d 917 (1952). Moore z 
Moyle, 405 Ill, 555, 92 N. E. 2d 81 (1950); 
Morton v. Savannah Hospital, 148 Ga. 438, 
96 S. E. 887 (1918); Vanderbilt University z 
Henderson, 23 App. Ss. W 
2d 284 (1938). 

” Stamos Standard Accident Insurance 
Company, 119 F. Supp. 245 (W. D. La. 1954): 
McElroy v. Employers’ Liability Assurance 
Corp. Ltd., 163 F. Supp. 193 (D. Ark, 1958) 
8 Neg. C Ark. Stat. Ann. § 66-517 
(1957) 

“Md. Code Ann., Art. 48 A, §85 (1957). 

"Cowans v. North Carolina Baptist Hos- 
pitals, 197 N. C. 41, 147 S. E. 672 (1929) 


202 


2c 7 


Tenn 135, 123 


ases 2d 785; 


Similarly, in Louisiana and Arkan 
sas, it has been held pursuant to stat 
ute that the immunity of the insured 
hospital is not available as a defense 
by the insurer.*° In Maryland the 
plaintiff may not bring suit directly 
against the insurer, as in Louisiana 
there is a statute 
provides, in that im- 
munity is no defense when insurance 


and Arkansas, but 
which effect, 
coverage exists.” 

\ number of states have held that 
the 
visitors, 


is liable to employees, 
and immune 
only as to patient beneficiaries.** This 
result appears consistent with the im 
plied waiver theory of immunity and 
result 


charity 


and strangers 


is contrary to the expected 


under the trust fund theory. Further 
more, there has been a difference of 
opinion as to whether or not a paying 
patient is a beneficiary of the charity. 
\ few have held that 
there is liability to the paying patient 
and have restricted immunity to the 
nonpaying patient.* 
the theory that only the latter waives 


jurisdictions 


This iS done on 


Such a distinc 
tion only magnifies the fiction of the 


his right to damages. 


implied waiver theory. 


It is consistent with the trust fund 
theory to hold that there is immunity 
for both negligence of the hospital 
itself and for vicarious liability based 
upon respondeat superior. As noted 
previously, negligence of the hospital 
itself can be found in the furnishing 


(Employee); Cohen General Hospital So 
ciety of Connecticut, 113 Conn, 188, 154 Atl 
435 (1931) (Stranger); Hospital of St. Vin 
cent of Paul v. Thompson, 116 Va. 101, 81 
S. E. 13 (1914) (Stranger). 

“Tucker v. Mobile Infirmary Association, 
191 Ala. 572, 68 So. 4 (1915) (Doubt re non 
pay); Wheat v. Idaho Falls Latter Day Saints 
Hospital, 78 Idaho 60, 297 P. 2d 1041 1956); 
Mississippi Baptist Hospital v. Holmes, 214 
Miss. 906, 55 So. 2d 142 (1951) (Some doubt 
re non-pay); Pierce v. Yakima Valley Mem- 
ortal Hospital, 43 Wash. 2d 162, 260 P. 2d 
765 (1953): Lyon v. ‘Tumwater Evangelical 
Free Church, 47 Wash. 2d 202, 287 P. 2d 
128 (1955). 
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defects in 
lack of 
retention 


of defective equipment, 


buildings or grounds, or the 
care in the selection or 
of personnel. Accordingly, 
held that 


these facts.** 


due 
some courts 


have there is immunity on 
, the inapph 
cability of respondeat superior theory 
of immunity leads inescapably to the 


that 


In contrast 


there is 
corporate neglect. Thus, 
frequently stated that the hospital 
will be liable for the furnishing of de 
fective equipment or for negligence in 


conclusion liability for 


it has been 


the selection or retention of personnel 
even though it is immune from vicari 
ous liability for the 
the employees themselves.* 


ne engent acts of 


In view of the extreme divergence 
among the states regarding charitable 
immunity, the oe in the un 
derlying theories of the 


doctrine, and 


the que stionable social and economic 


“Roosen v. Pete Brigham Ho 
235 Mass. 66, 126 N ». 392 (1920) 
liability for selection or 
f personnel); 
Hospital, 175 Ore 164, 
(No liability for 
tention of Waldon 
Academy, 118 Tenn. 24, 102 S. W. 351 (1907) 
(No liability ror 
as required by city or: 

“ Hearns v. Waterbury Hospital, 66 Conn. 
98, 33 Atl. 595 (1895): Martino v. Grace-Ne 
( Hospital, 146 Conn, 7 
9 (1959); St. Vincent’s Hospita 

Si me, Ind, 350, 144 N. E. 537 (1924); 
Baptist Memorial Hospital v. McTighe, 303 
S. W. 2d 446 (Tex. Civ. App. 1957); Medical 
and Surgical Memorial Hospital v. Cauthorn, 
229 S. W. 2d 932 (Tex. a, App. 1949) 
(Defective equipment); Penaloza Baptist 
Memorial Hospital, 304 S. W. 2d 203 (Tex. 
Civ. App. 1957); Norfolk Protestant Hospita 

Prearett, 162 Va, 151, 173 S. E. 363 
(1934); Miller v. Sisters of St. Francis, 
5 Wash. 2d 204, 105 P. 32 (1940) (Defective 
equipment); Roberts v. Ohio Valley General 
Hospital, 98 W. Va. 476, 127 S. E. 318 
(1925). 

” Alaska, 
Florida, 
New 


temporary 


spital, 
(No 

neglig retention 
Gene? 


(1944) 


selection or re 


Salem 


153 P 
egligent 
personnel); Abston v 


2d 837 


failure to erect fire escapes 


linance) 


a “ommuninty 35, 


148 A. 2d 
19 


>S 
5 


California, Delaware, 
Minnesota, New Hampshire, 
ry limited to $10,000 by 
statute), New York, Ohio, Utah, 
Vermont, and possibly North Dakota 

“ Ray v. Tuscon Medical Center, 72 Ariz. 
22, 230 P. 2d 220 (1951); Malloy v, Fong 


Arizona, 
low a, 


Jersey ({recove 
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justification for the results produced, 
it is not surprising to be witnessing a 
judicial trend away from the rule. At 
the present more than 
hold that a chari- 
liable 
enterprise would Sev- 
these reached the result of full 
liability by overruling prior decisions 
recognizing either total or qualified 
immunity and it is these states that 
indicate the trend.*7 At the other 
extreme, slightly than third 
of the jurisdictions appear to apply 
the rule of to all patients.*® 
The remaining states that have ruled 
on the question fall roughly into the 


time, one 
states 


is fully 


quarter of the 
table hospital 
for proht 


just as a 
ye, 46 


eral ot 


more one 


immunity 


category of drawing a distinction be- 


tween paying and nonpaying patients,*® 
wr the category of permitting recovery 
only insurance or other 


from nontrust 


assets or both.*°° Among the immunity 


37 Cal. 2d 356, 232 P. 2d 241 (1951); Hayne 
v. Presbyterian Hospital, 241 Towa 1269, 
N. W. 2d 151 (1950): Collopy v. Newa 
Eye and Ear Infirmary, 27 N. J. 29, 141 
2d 276 (1958): Bing v. Thunig, 163 N. \ 
2d 3, 143 N E 2d 3 (1957); Avellone z 
John’s Hospital, 165 Ohio St. 467, 135 N 
2d 410 (1956). 
" Connecticut, 
Kentucky, 
Missouri, 


District of Columbia, Indiana, 

Maine, Pannen , Michigan 
Nebraska, North C 
Pennsylvania, Rhode Island (statute), S 
Carolina, Texas, Virginia, West Vit 
Wisconsin, Wyoming. Lower court 
Michigan overruled immunity 
and an appeal decision is awaited 
Idaho, Mississippi, Nev: i. i, 
Washington, and peers Alabama. Idaho, 
Mississippi, and Washington have held the 
charitable hospital liable to the paying 
patient after prior decisions which indicated 
nonliability. Consequently, it is believed 
that three states further 
trend away from immunity. For case 
tions, see note 32, supra. It would not be 
surprising to have these jurisdict 
a rule of full liability. 

“Arkansas, Colorado, Georgia, 
Kansas, Maryland, and Tennessee 
The recent Illinois case of Molitor v. Kane 
land Community Unit District Number 302 
supra Note 19, disapproves of this 
applied to governmental immunity 
pears to forecast an end to the 
applied to charitable immunity. 


Oregon, 


arol ina, 
outh 
gyinia, 
deci 
sions in have 


“ Georgia, 


these evidence the 


cita 

ions adopt 
i 

Illinois, 


Louisiana, 


rule as 
and ap- 
rule as 
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states, however, as noted earlier, a 
significant number find liability to 
patients upon proof of failure to use 
due care in the selection or retention 
of employees or other form of negli- 
gence of the hospital itself, thus con- 
fining immunity to the negligent acts 
Also, many 
find liability to strangers. 
relatively small minority of the states 
follow the rule of total and complete 
immunity under all facts and circum- 


of servants and agents. 
Only a 


stances. 


Despite the trend noted in favor of 
charitable hospital lability, there is 
still in some jurisdictions strong sup- 
port for immunity. In 1954, the Su- 
preme Court of overruled 
immunity in the case of Noel v. Men- 
ninger Foundation * and the legislature 
reacted with a statute effective April 
1, 1959, reinstating immunity. The 
statute does not prevent the payment 
of a claimant from the proceeds of in- 
surance. Connecticut, Maryland, 


Kansas 


Penn- 
sylvania and Virginia have recently 
reasserted the doctrine of immunity.” 
Essentially, these courts have argued 
that to change the immunity rule, 
regardless of the merits of the ques- 
tion, would be judicial legislation and, 
hence, any change must come from the 
legislature. In so ruling, the Virginia 
court specifically conceded that the 
wisdom of the rule of immunity was 
debatable. 


The most forceful arguments against 
charitable 


“protected negligence,” 


immunity are that it is 
that it is in- 
consistent with sound social policy 
which dictates that losses suffered by 
individuals through fault of another 
should be borne by all of society 
through insurance or similar loss dis- 
tributive techniques, and that the rule 


* 175 Kan. 751, 267 P. 2d 934 (1954). 

® Martino v. Grace New Haven Community 
Hospital, 146 Conn. 735, 148 A. 2d 259 (1959): 
Cornelius v. Sinai Hospital of Baltimore, 219 
Md. 116, 148 A. 2d 567 (1959): Knecht v 
St. Mary’s Hospital, 392 Pa. 75, 140 A. 2d 


204 


produces the anomaly that a doer of 
good asks exemption from responsi- 
bility for its wrong even though all 
others must pay.®* Fundamentally, 
the question is one of social policy 
and in spite of the recent decisions 
noted upholding immunity on _ the 
doctrine of stare decisis it may reason- 
ably be anticipated that the doctrine 
will gradually elimi 
nated from the law. It would not be 
surprising, however, to witness con 
currently an effort by statute to place 
a ceiling on the dollar amount of dam 
ages recoverable by a plaintiff from a 
charitable hospital. Such a 
would serve to refute the argument in 
favor of immunity that a handsome 
judgment or two would destroy the 
charity’s ability to serve society. 


continue to be 


ceiling 


Employment Relationship 


Once the question of immunity has 
been disposed of where recovery is 
the hospital for the 


negligent or wrongful act of a person 


sought against 
working in the hospital, the issue then 
presented is whether or not the actor 
was the servant or the agent of the 
the time of 
producing incident. An employment 


hospital at the injury 
relationship may be, as a general mat 
ter of law, whether in a hospital or 


elsewhere, that of principal-agent, 


master-servant, or employer-independ- 
The doctrine of re- 


ent contractor. 
spondeat superior holds the principal 
liable to a third party injured by the 
tortious act of the and the 
master liable for the tortious act of 


his servant committed while further 


agent 


ing the principal’s or master’s busi 
On the other hand, the employer 
is not liable for a negligent or wrong- 
ful-acting independent contractor un 


ness. 


30 (1958); Memorial Hospital v. 
Va. 878, 108 S. E. 2d 388 (1959). 
5 President and Directors of 


Hughes, 130 F. 


Oakes, 200 


Georgetown 
College v 2d 810 (D. D. C 


1942). 
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less the work being done by the latter 
is deemed to be inherently 
4 or unless there is some compel 


danger- 
ous 
ling reason of public policy to impose 
vicarious liability on the employer.®° 
The liability or nonliability ofa hospital 
has traditionally been dependent upon 
identifying the actor as an agent, a 
servant, or an independent contractor. 
This identification is frequently dif- 
ficult in the perspective of highly de 
and complicated medical 
pre cedures, 


veloped 


Properly speaking an is de 


fined as one who represents his prin 


agent 


cipal in business dealings or contract 
ual negotiations with third parties. 
The very purpose of agency is to bind 
the principal and the third party in 
contract 
forms manual or 
his master under the latter’s direction 
and control. The not 
deal with third parties for the purpose 


In contrast, a servant per 
mechanical acts for 
servant does 
of binding his employer in contract. 
In speaking of the master-servant re 
lationship, the Kentucky court in Ameri- 
can Savings Life Insurance Company v 
Riplinger,°° 
subject to the command of his master 


said, “A servant is a person 
as to the manner in which he shall do 
his work and the master is the one 


who not only prescribes the work but 


directs, or may direct, the manner of 


doing the work.” In actual practice 


courts frequently use the terms “agent”’ 


and “servant” interchangeably. 


Independent Contractors 


\n independent contractor is “one 
who exercises some independent call 
ing, occupation, or 
the 


employment, in 


course of which he undertakes, 
“Cage et al. v. Creed, 308 S. W. 2d 78 
(Tex. 1957), illustrates the inherently danger 
ous exception to the general rule. Excava- 
tion in public highway is an inherently 
dangerous activity and the employer is liable 
for the negligence of the excavator 

% Adams v. F. W. Woolworth Company, 144 
Misc. 27, 257 N. Y. S. 776 (1932) Em- 
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supplying his own materials, servants, 
and equipment, to accomplish a cer- 
tain result, not being subject while 
doing so to the direction and control 
of his employer, but being responsible 
to his employer for the end to be 
achieved, and not for the means by 


which he accomplished it.” * 


The Eno,*® 
listed the tests of an independent con- 
follows: “The commonly 


lowa court in Burns v 
tractor as 
recognized tests of such a relationship 
are, although not necessarily concur- 
rent or each in itself controlling: (1) 
the existence of a contract for the 
performance by a person of a certain 
piece or kind of work at a fixed price; 
(2) independent nature of his busi- 
ness or of his distinct calling; (3) his 
the 
right to supervise their activities; (4) 
his obligation to furnish 


employment of assistants with 
necessary 
tools, supplies, and materials; (5) his 
to control the progress of the 
work, except as to final results; (6) 
the time for which the 
employed; (7) the method of pay- 


right 
workman 1s 


ment, whether by time or job; (8) 
whether the work is part of the regu- 


lar business of the employer.” 


that the above 


quotation emphasizes that the factors 


It iS to be noted 


listed are not necessarily concurrent 
or each in itself determinative. How- 
ever, the key test for distinguishing 
between a servant and an independent 
contractor is frequently that of con- 
trol. A servant is subject to his master’s 
right of control in regard to both the 
means and methods of doing the work 
and final 


whereas an independent contractor is 


also in regard to result 


subject to the employer’s right of 


liable for tort of detective agency 
an independent contractor. 

“249 Ky. 8, 60 S. W. 2d 115 (1933). 

* Mechem, Agency, p. 13, §20 (3rd ed 
1923). 


213 lowa 


ployer 


881, 240 N. W. 209 (1932) 





control only in regard to final result. 
This is the basis for the rule that an 
employer is not liable for the tortious 
conduct of an independent contractor 
as it is thought that no vicarious lia- 
bility should exist if there is no right 
to control the workman’s activities. 


It is clear that where immunity is 
not applicable, a hospital is liable un- 
der the doctrine of respondeat SU 
perior for the negligence of a non 
professional employee. In Ray wv. 
Tucson Medical Center,®® the patient 
was injured when thrown to the ground 
after a nurse’s aide lost control of a 
four-wheel stretcher used to 
convey the patient to the hospital’s 


being 


physiotherapy department. A master- 
servant relationship existed between 
the hospital and the nurse’s aide as 
the former possessed the right to con 
trol the latter’s the 
hospital was vicariously liable for her 


work. Hence 


negligence.” 


At the other extreme of hospital 
employment relationships, it has been 
the general rule that a fully licensed 
and practicing physician who simply 
has hospital medical or surgical staff 
privileges is an independent contrac 
tor and not a servant or an agent of 
the hospital. The mere fact that a 
professional person is on the staff of a 
medical care institution does not re- 
sult in a finding that he is a servant. 
A recent leading case is Mayers v 
Litow et al.,°* where Dr. 
staff physician of Midway Hospital, 
advised the patient to undergo sur- 
He was assisted during the 
surgical procedure by another staff 


Litow, a 


gery. 


doctor. A severed nerve resulted ina 
paralyzed vocal cord. The patient 


72 Ariz. 22, 230 P. 2d 220 (1951). 

” Similarly, charity hospital liable to one 
not a patient for negligence of hospital ele 
vator operator. Sisters of Charity of Cin- 
cinnati v. Duvelius, 123 Ohio St. 52, 173 
N. E. 737 (1930) 

"154 Cal. App. 2d 413, 
(1957) 
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316 P. 2d 351 


successful in a suit 
The court said that nor 


was not against 
the hospital. 
mally the question of agency is one 
of fact for the jury, but that here this 
could not be so because there was no 
evidence at all that the doctors were 
servants of the hospital. They were 
simply medical staff men who used 
the hospital facilities to perform the sur- 
gery. The court stressed that the con 
tract for medical treatment was between 
the patient and Dr. Litow; that the 
hospital had no right to control the 
doctors’ acts; that 
not paid by the hospital; that the 
plaintiff had made his own financial 
arrangements directly with the hospital 
for his institutional care; and that the 
surgeon had never done anything nor 
said anything permitting the plaintiff 


the doctors were 


to infer that he was the hospital’s 
servant. 


The same result has been reached 
even though the staff doctor is an 
officer principal 
holder of the hospital corporation.®” 
These courts emphasize that there is 
a distinction between the managerial 
and medical activities of the physician. 
As to the latter he acts as an inde- 
pendent contractor. The hospital cor- 


and/or a share- 


poration is entirely separate from its 


managers and stockholders. 


The emphasis in the reasoning of 
Iterman, et al. v. Baker,® in reaching 
the same result of the hospital’s non- 
liability for the negligent act of a 
physician was that a corporation may 
not practice medicine either directly 
or indirectly by employing licensed 
may not, the 
directions re 


physicians. A doctor 


court argued, accept 


garding his medical work from an un 
" Barfield v. South Highland Infirmary 
et al, 191 Ala. 553, 68 So, 30 (1915); Black 
Fischer et al., 30 Ga. App. 109, 117 S. E 
103 (1923); Stacy v. Williams, 253 Ky. 353, 
69 S. W. 2d 697 (1934). é’ 


~ 214 Ind. 308, 15 N. E. 2d 365 (1938) 
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licensed corporation and, hence, the 
doctors must be independent contrac- 
The hospital’s contract with the 
patient is furnish 


tors. 
only to medical 
services to be rendered by others and 
it does not undertake to practice medi- 
liable 
only if it negligently selects physicians 
to treat the patient. 


cine through servants. It is 
This case repre 
sents a strict application of the corpo 
rate practice rule and the same reasoning 
is recognized elsewhere but certainly 


not universally.” 


The holding that a technically trained 
professional person is an independent 
contractor is not confined to licensed 
held 


that an Xray technician was an inde- 


physicians. Runyan v. Goodrum ‘ 
pendent contractor for the reason that 
she possessed peculiar knowledge and 
acted pursuant to her own initiative 
and discretion without direction from 
her employer, a private hospital owned 


and operated by physicians. 


One of the factors stressed by the 
in Mayers v. Litow * 
was the fact that the surgeons were 
not paid by the hospital. 
cally, the payment of 
staff physician, where the same is per 


California court 


Theoreti 
a salary to a 


mitted under the corporate practice 
rule or done by the hospital in spite of 
legal rule, should not change the result 
that he is an independent contractor. 
Salary does not necessarily mean the 
hospital has a right to control a pro- 
fessional person's activities and, hence, 


it is not necessarily inconsistent with 


an employer-independent contractor 


relationship. 


Nevertheless, some cases have held 
that the payment of a salary to a staff 
physician or 


other professionally 


trained person renders the doctrine 
A similar case is Rosane Senger et a 

112 Colo, 363, 149 P. 2d 372 (1944) 

* 147 Ark. 481, 228 S. W. 397 (1921). 

” Supra note 61 

*224 Mo. App. 24 S. W. 2d 249 (1929) 

* Brown v. La Soctete Francatse de Bien 
faisance Mutuelle, 138 Cal. 475, 71 P. 516 
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of resp mdeat s u peri ’Y 


that the hospital becomes vicariously 


applicable so 


liable for the negligence of the recipi 


ent of the salary. In Gilstrap v. Oste 


pathic Hospital,** the hospital was liable 
for the malpractice of a staff surgeon 
committed during a tonsil operation 
The court simply held that 


which 


a salary, 
remained the same regardless 
of the number of patients treated by 
the doctor, negatived the hospital’s 
defense that the negligent actor was 
Similar 

Most 
of the cases so ruling seem to involve 
a for-profit hospital. 


an independent contractor. 


results are found elsewhere.‘ 


These courts, in effect, are holding 
that a hospital does more than con 
tract with the patient to furnish medi 
cal services to be rendered by others 
Rather they are saying that the hospi 
tal contracts to treat the patient and 
are rejecting the argument of /terman 

al. v. Baker ‘ 


prohibited from practicing medicine 


’ that a corporation is 


The hospital can render medical treat 


ment only through servants and the em 
ployment of a physician on salary makes 
him a servant. They have ignored the 
fact that the hospital has no actual con 
trol and probably no right to control the 
professional activities of the salaried 
physician. It can well be argued that 
these cases represent a misapplication 
of the traditional concepts of the doc 
trine of respondeat How- 


ever, the moral from the hospital’s 


superi iF. 


point of view would be to avoid the 
payment of a salary to a staff physician. 


When a hospital expressly contracts 
to perform medical services, which is 
not the usual situation, then it is liable 
for the negligence of physicians em 
ployed by it to discharge the contract- 


(1903); Brant v. Sweet Clinic et al., 167 
Wash. 166, 8 P. 2d 972 (1932): Vaughn 7 
Memorial Hospital, 100 W. Va. 290, 130 
S. E. 481 (1925); Treptan et al. v. Behren 
Spa, Inc., 247 Wis. 438, 20 N. W. 2d 108 
(1945). 

’ Supra note 63 





ual undertaking with the patient. For 
instance, in Guwisti v. C. H. Weston 
Company et al.,"° the defendant hospital 
association had entered a contract with 
a high school to provide medical care 
the football 
The defendant's doctors were 


to members of school’s 
squad. 
paid a furnished office 


salary and 


space. The court held the defendant 
vicariously liable rejecting the argu 
ment that the negligent doctors were 
It said that 


the test of the right to exercise con 


independent contractors. 


trol as to the manner and the details 
of the doctor’s work must give way 
to the rule that when one is bound to 
perform a duty by contract he can’t 
absolve himself by devolution of the 
contractual duty upon a stranger or 
an independent contractor.7* Thus, 
the relationship the 
hospital and the doctors was that of 
master-servant and respondeat superior 


legal between 


is applicable. 

By legal definition, the applicability 
of the doctrine of respondeat superior 
depends upon the relationship in fact 
between the employer and the negli- 
gent actor who acts while furthering 
Applicability 


a general rule and in the 


the former’s business. 
is not, as 
absence of special circumstances de- 
pendent upon the relationship between 
the employer and the injured third 
party or upon what the third party 
thinks the employment relationship 
to be. If X should Y’s truck 


with permission on an errand of his 


drive 


own and in the process negligently 
injure P, then P not, in the 
absence of an automobile ownership 


would 


statute, hold Y liable in damages for 
X’s negligent act. It generally would 
not make any difference legally if the 


165 

™ Compare: Holland v. Eugene 
127 Ore. 256, 27 . 784 (1928). (Where 
the hospital had not expressly contracted 
to treat the patient the court followed the 
general rule that a staff physician is an 
independent contractor and hence the hos 
pital is not liable.) Accord 
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Ore 5, 108 P. 2d 1010 (1940). 


Hospital, 


vicariously 


truck had Y’s name painted on the 
side, leading P to reasonably believe 
that it was Y or Y’s servant who was 


driving. 


Nevertheless, 


vicarious liability for the negligence 


in some cases possible 


of a physician or other professional 
person founded upon 
of the defendant hospital which cause 
the patient to reasonably believe that 


has been acts 


the physician is the servant of the in- 
stitution when in fact he is not under 
the control of defendant or perhaps 
not even employed by the hospital at 
all. This is the theory of “ostensible 
agency.” It ignores both the test of 
control and the payment of a salary 
as determinative of vicarious liability. 
Furthermore, it ignores the fact that 
the negligent actor may be acting in 
the 
rather than the hospital’s. 


In Stanhope v. Los Angeles College 
f Chiropractic,” the plaintiff was taken 
to the defendant hospital after suffer 
ing a broken back in an accident. He 
was examined by a Dr. Metzinger 
who told the plaintiff that no bones 
broken but that Xray pictures 
should be taken. The patient was re 
moved to the Xray laboratory, which 


furtherance of his own business 


were 


was under the complete control of a 
Dr. Joyant. It was shown that mark 
ings on the door read “Los Angeles 
X-ray that Dr. Joyant 
collected his own fees and none went 
to the hospital corporation; that the 


Laboratory” ; 


hospital did not dictate rules to Dr. 
Joyant nor the hours during which 
the laboratory was open for business ; 
that he did work on the hospital patients 
and that he taught the hospital’s stu 


dents; that the laboratory equipment 


Jenkins v. Charleston General Hospital, 90 W. 
Va. 230, 110 S. E, 560 (1922). (A private 
for-profit hospital had contracted with patient’s 
employer to render medical treatment to 
employees. Hospital liable for act of radiolo- 
gist employed and paid by 
hospital’s contract.) 


"54 Cal. App. 2d 141, 128 P. 2d 705 (1942). 
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was owned personally by the 
dent and a director of the hospital 
that it 
space owned by the hospital but that 
Dr. Joyant did not Dr. 


Joyant took only an anterior posterior 


presi 


corporation ; was located in 


pay rent. 
Xray, which was negative, and the 
plaintiff was successful in establish 
ing by expert medical testimony that 
it was accepted medical practice in the 
community to both 
pictures. 


and 
Hence, 
Dr. Joyant was guilty of malpractice. 
The hospital, of course, denied that 
Dr. Joyant was its agent or its serv 
ant 


take lateral 


anterior-posterior 


In the lower court, there was a 
trial to a jury which returned a ver 
dict for the plaintiff against both 
Joyant and the hospital. The appel 
late court that the 
agency is ostensible when the princi 
pal intentionally or by want of ordi 


affirmed saying 


nary care causes a third party to 
reasonably believe that another is his 
who is 


agent or servant 


employed by him. 


not really 
It was clear, the 
court said, that a patient in pain has 
no duty to inquire whether doctors 
are employees or con 
tractors. The that 
ostensible agency is a question of fact 
for the jury and on the facts of this 
the sufficient to 
support the jury’s finding that Dr. 
Joyant was an agent or servant of the 
hospital corporation. 


independent 


court concluded 


case evidence was 


To like effect is the leading case of 
Seneris v. Hass,' held that a 
prima facie case was established against 
the hospital and that the issue of a 
master-servant relationship should be 


which 


decided by the jury where a negligent 
anesthesiologist was one of six such 
physicians on the hospital’s staff who 
had regular “on call’ rotating duty. 
The further indicated that 
the doctor himself billed the patient 


evidence 


for his professional services but that 


he had been called to attend the 


* 45 Cal. 2d 811, 291 P. 2d 915 (1955) 
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patient by a hospital nurse and that 
he did not work elsewhere. 


} 


v. Moore et al.,"* 


In Brown 
partners in a private 
for-profit sanitarium were held liable 
for the professional malpractice of a 
named Dr. ' 
whom they employed on salary as the 
the sanitarium 
Dr. Kelly was not a partner and the 
evidence indicated that the defendants 


neuro-psychiatrist 


medical director of 


had no control over his professional 
The court that 
under the circumstances of employ- 
ment on salary it did not believe the 
doctor to be an independent contrac- 
tor. 


activities. reasoned 


Significantly, however, the court 
went on to say that even if it assumed 
that Dr. 1 
contractor as to the defendants, still 
they 


Kelly was an independent 


for his act because 
they held out and represented to the 
patient and to the public that medical 
treatment was to be given in the sani- 


were lable 


tarium by doctors employed therein 
Hence, regardless of the doctor’s rela- 
tionship to the defendants, he is deemed 
to be their servant as to the patient 
making the doctrine of 


superior applicable. 


res pi yndeat 


ostensible 
that the “holding 
of the physician as a servant, 
when in fact he is not, estops the de 
fendant 


In effect, these agency 


cases are ruling 


out”’ 


hospital from asserting the 
true relationship as a defense to the 
imposition of vicarious liability. It is 
true that in each of these cases the 
hospital has been the one who selected 
or supplied the doctor for the patient. 
Traditionally, however, this has not 
been and should not be recognized as 
enough standing alone to impose vi- 
carious liability. Certainly, a physi 
cian, a hospital, or a private individual 
who supplies or recommends a physi 
cian to a been 
the latter’s 
malpractice unless they are partners 


patient has 


should he be 


not nor 


liable for 


or unless there is negligence in the 


247 F. 2d 711 (CA-3, 1957) 





Nevertheless, the 


ostensible agency cases are different 


recommendation.” 


on their facts from a mere recommen 
dation and perhaps the results are 
justified as a matter of social policy 
when the patient has justifiable grounds 
for believing that the defendant is the 
responsible party. However, the theory 
greatly expands possible hospital lia 
bility and care should be exercised by 
the courts to confine the theory’s use 
to factual situations where there is a 
true “holding out” and a misrepre 
sentation to the patient. It is noted 
that these the 
same result by frankly admitting that 
due to the lack of hospital control the 


courts have reached 


physician was an independent con 
tractor but that, nevertheless, the hos 
pital was liable because the medical 
treatment involved inherently danger 
ous activities. Such reasoning would 
be consistent with the generally rec 
ognized exception in the commercial 
world to the that an 


employer is not liable for the negli 


basic doctrine 
gence of an independent contractor 
However, an application of the in 
herently dangerous activity exception 
to the medical field is questionable 
and would open the door even wider 
to possible hospital liability for the 
acts of the professional staff." 
Resident physicians are licensed to 
practice medicine but are still in train 
Interns 
are medical school graduates working 


ing perfecting a specialty. 


in the hospital prior to licensure as a 


part of their formal medical educa 


Annot., 46 ALR 1455: Maver \ 
183 Wis. 382, 197 N. W. 333 (1924) 


Chis ostensible agency theory of 


Hipke, 


ous liability in the 
without 
When a given 
department to an independent operator and 
then holds itself out as the 
one in control of 


hospital 


cases 18 


parallel in commercial enterpris« 


department store leases a 
owner or the 
the lessee’s business the 
store is vicariously liable for the negligence 
of the lessee. Augusta Friedman's Shop v 
Yeates, 216 A. 434, 113 So. 299 (1927) 
Store liable for negligence of beauty shop 
Santise Martins, Inc., 258 N. Y. 


lessee); 


210 


tion \n employment contract arises 
between the resident or intern and the 
hospital at the time of appointment 
\s a part of the 
contract the hospital agrees to com 


by the institution. 


pensate these professional people 
either in the form of a salary or by 
furnishing living accommodations or 
both. The resident and the intern do 
from time to time diagnose illness and 
render medical treatment to patients 
under proper supervision of the hos 
pital’s director of medical education 
medical or surgical 


or the chief of 


services. Generally the patient has 
no freedom in selecting the resident 
or intern who cares for him. 

Under these circumstances the cases 
that the 


superior 


are clear doctrine of re 


spondeat applies rendering 
the hospital vicariously liable for the 
negligent acts of residents and interns 
occurring within their routine hospital 
that the facts 


employer-independent 


functions. It is said 
negative an 
contractor relationship and this is so 
even if the negligence occurs during 
the performance of a professional act. 
\ professional act may be a “routine 
hospital function” of a resident physi 
cian or intern. The majority of the 
cases do not speak in terms of the 
hospital’s right to control the means 
and methods of the resident’s or in 
tern’s activities, but rather simply rule 
that they are employees of the hos 
respondeat superior 


pital making 


applicable. 


App. 663, 17 N. Y. S. 2d 741 (1940); Han 
2on vw. Siegel-Cooper Company, 167 N. Y. 244 
60 N. E. 597 (1901); Combs v. K 
Stores, 114 N. E. 2d 447, (Ohio App, 1953) 
* Bowers Olch et al., 120 Cal. App. 2d 
108, 260 P. 2d 997 (1953) (Hospital liable 
for act of resident surgeon when needle lett 
in abdomen during surgery). Sepaugh 
Vethodist Hospital, 30 Tenn. App. 25, 202 
S. W. 2d 985 (1946) (Hospital liable for act 
of intern negligently 


backer 


who administered 


hypodermocylsis injection. Dissent main 
tained that said injection required technical 


on following page) 
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\ regular duty hospital nurse, by 
the weight of authority, has 
been considered a servant of the hos 


great 


pital and, hence, where an immunity 
doctrine is not applicable the hospital 
under the 
superior for 


is lable doctrine of re 
spondeat 


act or omission committed within the 


her negligent 


normal and usual em 
ployment duties even though the act 


scope of her 
may be of a professional nature. The 
negligence of the nurse is established 
by proof that she ought to have known 
or foreseen that injury or damage to 
the patient would be the result of her 
conduct. In addition to the 
pital’s liability the nurse 
herself is always personally liable. 
Respondeat applied 
where a nurse administered a hypo 


hos 
vicarious 
superior was 
dermic injection with an unsterile in 
strument without first wiping the skin 
with an alcoholic 
left a hot 
burning the patient; * 


where 
b ttle in bed 


nurse 


sponge, . 
lurse water 
° where 
jection 
not 


nurse 


continued hypodermoclysis 
after noticing that tissues 
81 


were 


properly absorbing; where 
supervisor permitted student nurse to 
have keys to medicine room to pre 
codeine injection 


pare ordered by 


( Footnote 77 ( 


skill with the 
exercising any right to control hence render- 


ontinued ) 

hospital neither reserving not 
ing respondeat superior inapplicable). Moe 

ler uv. Hauser and Finkelnberg, Moeller z 
Lofquist et al., 237 Minn. 268, 54 N. W, 2d 
639 (1952) liable for 
negligent care of a patient traction) 
City of Miami v. Rosa Oates, 15 ‘la. 21, 
10 So. 2d 721 (1942) (Hospital liable for 
intern’s negligence in patient for 


resident’s 


(Hospital 


preparing 
cauterization of old surgical incision). Way 
Duke University, Ine 
(Hos 


resident surgeon punctured 


nick v. Reardon and 
236. . €. th, 72 SS: B.. 20 4. C1932) 
pital liable when 
blood vessel during surgery on ward patient 
hoice oO! doctors) 
Youngstown Osteopathic Hospita 
Ohio App. 35, 147 N. E. 2d 


(Serum sickness resulting from 


who was given no « 
Indrews Vv 
Association, 77 
645 (1956) 
intern’s injection of tetanus injection), Car 
ver Chiropractic College v. Armstrong, 103 
Okla. 123, 229 P. 641 (1924) (Intern broke 


Vicarious Liability 


patient's doctor and student nurse pre 
pared morphine by mistake resulting 
in patient’s death; * 
failed to use care in lowering bed; ° 


where nurse 


where nurse administered scalding 


hot enema; “* and where nurse placed 
tray containing teapot with hot water 
on table beside bed of drowsy surgical 
patient left unat 
tended with the result that the water 
fell burning the patient.‘ 


under drugs and 


\ nurse’s negligence may be found 
an omission, a failure to act o1 
inattentive care as well as in an at 
the recent case of 
Sanford,*® it was held to 
be a question for the jury as to whether 


act, In 
Hendricks v 


firmative 


it was negligence to fail to turn the 


patient in bed regularly or at all in 
the patient 
In another 


a situation where devel 


oped bed sores. instance, 
it was held to be error when the lowe: 
Thomas 2 
on the fol 
eight-month-old 


court directed a nonsuit in 
Seaside Memorial Hospital * 
facts. \n 
baby had undergone minor surgery 


lowing 


the patient was still under ether and 
unconscious returned to the 
nursery. The baby’s mother was or 


when 


dered by a nurse to leave the nursery 
while other patients were bathed. The 


Circle Hospital Cor 


t +? 
patient s j 1/ 


Stuart 


boration 


ribs) 
| v. Curry, 173 Va, 136.3 S. E, 2d 
153. (1939) (Hospital liable 


injected pre-xX-ray dye 


when inter 
solution into tissues) 
*35 Am. Jur. Master and 
1941 ) 
’ Kalmus ( 
132 Cal. App. 2d 243, 281 
” Pensacola Sanitarium v 
$47, 67 So. 124 (1914) 
“ Parish v. Clark. 107 Fla 
1933) 


™ Sesstons 


Servant § I8/ 


edars of 


v. Ti 
Hospital Ass’n., 94 
(1938) 

“Welsh v. Mercy Hospital, 
2d 473, 151 P. 2d 17 (1944). 

“City of Shawnee v. Roush, 101 
223 P. 354 (1924). 

©” Rice v. California Lutheran Hospital, 
Cal. 2d 296, 163 P. 2d 860 (1945). 

“216 Ore. 149, 337 P. 2d 974 (1959) 

"80 Cal. App. 2d 841, 183 P. 2d 288 
(1947) 


omas D Lee ] 
Utah 460, 78 P. ? 


Okla. 60, 


Zui 





left the and the 


only hospital attendant remaining in 


nurse herself room 
the nursery was a nurse’s aide chang- 
ing bed clothing. During this interval 
the baby clot which 
lapsed a lung causing death. There 
Was expert testimony to the 
that had a trained person been watch- 
ing the unconscious infant she might 
have been able to recognize symptoms 


suffered a col 


effect 


and consequently been in a position 
to render aid saving the life. There 
are other cases relating to a nurse’s 
failure to act or inattentive care.* 


. 


the most recent cases in- 
volving a nurse’s failure to act is Goff 
v. Doctors General Hospital of San 
Jose.®° The patient’s physician had 
made an incision to facilitate child 
birth; he failed to suture it. This act 


was conceded to be negligence render- 


One of 


ing the doctor liable for malpractice. 
Suit was also brought against the hos- 
pital and two nurses on the allegations 
that the latter were negligent in fail 
ing to check the patient's pulse, blood 
pressure, temperature, and _ respira- 
tion; in failing to call the doctor when 
first aware that bleeding was above 
normal the doubted 
that the doctor would the 


hospital; and, finally, in failing to 


because nurses 


come to 


Tulsa Hospital Association v. Juby, 73 


Okia.. 243, 175 P, 519 
of nurse to bed 
hours after discovery that patient was wet 
from leaking roof; said failure caused pneu- 
monia. Hospital liable.) Wetzel Omaha 
Maternity and General Hospital Association, 
96 Nebr. 636, 148 N. W. 582 (1914). (Ab 
sence of nurse from room of delirious pa 
tient for amount to 
negligence. ) Hos 
pital, 137 Okla. 133, 278 P. (1929) 
(Nurse waited for 22 failed to 
call doctor after patient repeatedly re- 
quested catheterization.) Wiliams v. Po- 
mona Valley Hospital Association, 21 Cal 
App. 359, 131 P. 888 (1913). (Failure of 
exercise continuous and to 
follow up after placing hot bottles 
patient.) Birming 
Branton, 218 Ala 

(Hospital liable 


(1918) (Failure 


change clothing for two 


minutes 
Skidmore v 


five may 
Oklahoma 
334 


hours and 


nurse to care 
water 
on feet of unconscious 
ham Baptist Hospital v 


464, 118 So. 741 (1928) 
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notify the hospital administrative au 
thorities that they were “horrified”’ at 
the treatment that the doctor 
rendering. After judgment for the 
hospital and the nurses, the trial judge 
granted plaintiff's motion for a new 
trial. The appellate court affirmed, 
saying that the omissions by the nurses 


Was 


were sufficient evidence to support a 
finding of negligence and a consequent 
liability of the hospital on respondeat 
superior, There was expert testimony 
to the effect that the nurses’ care was 
not commensurate with the skill ordi- 
narily used by nurses in good stand- 
ing in the community. He further 
testified that the nurses should have 
called the patient’s attending physi 
cian sooner; should have notified their 
hospital administrative superior; that 
the essence and that if 
proper had 
sooner the chance of saving the pa 
tient’s life would have been greater. 
The nurses’ duty to call their hospital 
they 


time was of 


care been summoned 


administrative superior when 
knew that the attending physician was 
not caring properly for the patient 


Ap 


would put the hospital in 


raises important implications. 
parently, 1 
the position of attempting to remove 


the case from the hands of a private 


when nurse left expectant mother unat 
tended and did not call doctor in time to 
deliver child. Whether in fact the child 
was stillborn or died soon after birth due 
to lack of attention held question for jury.) 
Sherman v. Hartman et al., 137 Cal. App. 2d 
589, 290 P. 2d 894 (1955). (Surgical patient 
returned to hospital room and during blood 
transfusion needle came out of vein causing 
blood to enter tissue. Nurse had left patient to 
go to lunch leaving a male orderly to watcl 
patient. Res ipsa loquitur applied and _re- 
spondeat superior renders hospital liable.) 
Valentin v. La Societe Francaise de Bien 
faisance Mutuelle, 76 ‘Cal. App. 2d 1, 172 P 
2d 359 (1946). (Nurse permitted patient to 
go for three days without doctor 


after becoming aware of patient’s deteriorat 


calling 


ing condition. ) 
“166 Cal 
(1958) 


App 2d 314, 33: P 2d 29 
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physician employed by the patient 
and who was not an employee of the 
hospital. 

The fact that the nurse’s negligence 
occurs while acting pursuant to the 
orders of the patient’s physician does 
not insulate the hospital from lia- 
bility. For instance, the doctor in 
Rice v. Lutheran Hospital, above, had 
prescribed that the patient be served 
tea. However, this does not make the 
nurse who served the tea the servant 
of the doctor and shift the vicarious 
liability for her negligence to him for 
the reason that the doctor, even though 
he had ordered the tea, was not super 
vising and controlling the 
The hospital still had the right to 
direct and control the nurse’s act and, 
hence, the nurse was still the servant 
of the hospital.°° On such facts the 
borrowed servant rule does not apply. 


serving. 


Under the borrowed servant rule a 
hospital intern, or other 
person generally in the employ of the 


nurse, an 


hospital may temporarily become a 
servant of another with the result 
that the hospital as general employer 
is insulated from vicarious liability 
for the negligent act of the borrowed 
servant occurring while he or she is 
employed by the other. This is illus 
trated by the Vermont case of Minogue 
v. Rutland Hospital, Inc.°‘ The patient 
was admitted to the defendant 
pital for childbirth and was under the 
care of her own private physician who 
was not an employee of the hospital. 
During the delivery the doctor was 
assisted by a hospital nurse employed 
and paid by the defendant. He di 
rected her to apply pressure to the 


hos 


sides of the patient and during this 
act the patient’s ribs were broken. 
The patient had paid a fee to the hos- 

”Swigerd v. City of Ortonville et al., 
246 Minn. 339, 75 N. W. 2d 217 (1956). 
(Hospital liable for nurse’s negligence in 
rendering heat treatments even though said 
treatments ordered by physician for the reason 
that the physician was not giving and not 


Vicarious Liability 


pital for the use of the obstetrical de- 
partment, the delivery room, and the 
nurses in attendance there. The court 
held that a directed verdict in favor 
of the hospital should have been given 
because in this instance the hospital 
is not liable for the negligent act of 
the nurse for the reason that at the 
time of the 
question she was acting under the 
control of the the 
hospital. 


specific transaction in 


doctor and not 


The rule is frequently applicable in 
surgical situations. The patient in 
Saint Paul-Mercury, Indemnity Com- 
pany v. St. Joseph's Hospital ** had been 
admitted to the defendant hospital for 
an appendicitis operation to be done 
by a surgeon of her own selection and 
employment. 
was 


During the surgery he 
assisted by four nurses all of 
whom were generally employed by 
the hospital. The surgeon called for 
some “warm water’; one of the nurses 
obtained some water, but it was deemed 
to be hot: 


doctor 


too she brought more 
tested it with 
finger, and following the testing either 
he or the nurse poured it into the 
surgical wound with the result that 
the patient was burned. 


water, the his 


The surgeon 
himself was admittedly negligent ; the 
plaintiff is his liability insurance car- 
rier who brings suit against the hos- 
pital after settlement with the patient 
alleging that the defendant is jointly 
liable with the doctor for the negli- 
gence of its employee, the nurse. The 
jury gave a verdict for the plaintiff 
but the granting of defendant’s mo 
tion for judgment notwithstanding the 
verdict is now The court 
held that the hospital could not be 


affirmed. 


jointly liable because the servant's 
negligence occurred at a time when 


expected to give direct personal supervision 
to the nurse in the carrying out of his pre 
scribed treatment. ) 
"119 Vt. 336, 125 
"212 Minn. 558, 4 N. W. 2d 637 (1942) 


A. 2d 796 (1956). 
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she was working under the exclusive 
direction and control of the surgeon. 
It said: 


“‘The rule is plain that when a gen 
eral employer assigns his servant to 
duty for and 
the other direction and control in re 
the work to be the 
becomes the the 
other insofar as his services relate to 
the 
His general employer IS no longer 
liable for the servant’s torts committed 


another surrenders to 


lation to done, 
servant servant of 


work so controlled and directed. 


in the directed and controlled work. 
In the operating room the surgeon 
the He tol 


other voice in the control 


must be master. can’t 


erate any 


of his assistant.” ® 


the facts indicate that 


different inferences could be drawn as 


Whenever 


to the identity of the controlling mas 
ter of an allegedly borrowed servant 
at the time of the negligent act then 
i When 


a hospital intern, in the general em- 


it is a question for the jury. 


ploy of the hospital, assisted a surgeon 
in the performance of a Caesarean 
section and the intern applied exces 


sive silver nitrate to the eyes of the 


newborn infant the jury was justified 


Randolph v. Okla 
Hospital, 180 Okla. 
(1937). (Defendant hospital 


negligence of nurs¢ 


ld at 
homa City General 
71 P. 2d 607 


ot liable for 


639. See, also, 


513, 


occurring 
shortly after 


time 


surgical operation during pe 
when patient’s private physi 
immediate ove! 
being rendered patient.) Beadles v 
Metayka, Metayka v, Bowles et al., 135 Colo 
366, 311 P. 2d 711 (1957) 
liable when momentarily 

gical patient fell to floor 
private surgeon had entered operating room 


command of 


riod of 


clan retained supervision 


care 


(Hospital not 
unattended sur 
after patient's 
and hos- 
Hull v. Enid 
194 Okla. 446, 
(Hospital not liable 
X-ray 
treatments under 
patient’s 


and assumed nurses 
pital orderly assisting him.) 
General Hospital Foundation, 
152 P. 2d 693 (1944) 
ior negligence of salaried technicians 
while administering x-ray 
control and direction of private 
physician) 
‘McConnell v 


\. 2d 243 (1949) 
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Williams, 361 Pa. 355, 65 


that the the 


servant of the surgeon.** 

When the 
operates to insulate the hospital from 
fol 


lows that the temporary master of the 


in finding intern was 


borrowed servant rule 


liability, it necessarily logically 


loaned employee is vicariously liable 


for the latter’s negligent act. In 
WecConnell v. Williams,®® the 
for the intern’s 


was found that he had complete con 


surgeon 
was liable act as it 
trol of the operating room and every 
one in it at the time of the negligence 
although there was no claim nor evi 
that the himself 


negligent.” 


dence surgeon was 


Cases of this nature are to be dis- 
tinguished from cases where the neg 
ligence has occurred in pre-surgical 
preparation such as the cleaning of 
the operating room, the preparation 
of sterile drapes or the sterilization of 
instruments. Here the acts are done 
by nurses or others in their capacity 
as general servants of the hospital be 
fore the has assumed 


surgeon com 


mand. Similarly, the surgeon is not 
vicariously lable for negligent acts of 
others occurring in the routine post 
operative care of the patient which he 
is not personally supervising and di 

” [bid 

* Accord: 
122 A. 2d 


negligence of 


Bondi, 384 Pa 
(Surgeon 


574, 
liable for 
nurse in the 
preparation and application of hot watet 
bottles during surgery). Hull v. Enid Gen 
eral Hospital Foundation, 194 Okla. 446, 152 
P. 2d 693 (1944). (Physician liable 
negligence of hospital x-ray technicians ad 
ministering 


Benedict v 
209 (1956) 


operating room 


for 


under his control 
Beadles v. Metayka, Metayka 

Bowles et al., 135 Colo. 366, 311 P. 2d 711 
(1957). liable for negligence of 
orderly or nurse when momentarily unat 
tended patient fell to floor). Aderhold 7 
Bishop, 94 Okla. 203, 221 P. 752 (1923) 
(Surgeon liable for negligence of hospital 
nurse assisting him during operation when 
patient burned by pan of hot water left by 
nurse at feet of patient) 


treatments 
and direction) 


(Surgeon 
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Hallinan v. Prindle,®* the 


hospital was liable and the 


recting. In 
surgeon 
exonerated when a nurse during the 
course of pre-surgical preparation 
failed to read the bottle label and by 
mistake supplied a solution of 4 pet 
cent formalin rather than 1 per cent 
novocain. 


Furthermore, in spite of the quoted 
language from Saint Paul Mercury In 
demnity Company v, St Joseph’s Hospi 
tal,®* other cited the 


surgeon is not always the master of 


and the cases, 
surgical participants and is not always 
vicariously responsible for another’s 
negligence in the operating room.”?) In 
several sponge count cases it has been 
held that the surgeon 1s 
under respondeat superior for an erro 


not liable 
neous sponge count by a nurse for the 
reason that while making the count 
she is the servant of the hospital and 


not the surgeon.’”® 
liable.**" 


be deemed by some courts to be per 


The hospital is 
However, the surgeon may 
sonally negligent if a miscount of 
sponges occurs during surgery as he 
is not entitled to rely on the nurse's 
count. In all of the 


failure to properly count the sponges 


these cases 
resulted in the foreign object being 
left in the patient’s body. 


\s a general conclusion it can be 
said that the facts surrounding the 
the 
participants are determinative of the 
applicability of the 
spondeat superior in 


selection and control of several 
doctrine of re 
surgical cases 
where there has been negligence of 
one or more of the participants result 
In Thomp- 


the defendants were 


ing in injury to the patient. 
Lillehei? 
the University of Minnesota Hospital 


SOn V. 


7 220 Cal. 46, 29 P 
* Supra note 92 
” Annot. 60 ALR 147 (1929) 
109 Funk Bonham, 151 N. E.’ 22 (Ind. 
1926). Guell v. Tenney, 262 Mass 54, 
N. E. 451 (1928). Baker v Wentworth, 
55 Mass. 338, 29 N. E 589 (1892). Niebel 
7 Winslow, 88 N. J. | 191, 95 Atl. 995 
(1915) 


2d 202 (1934) 
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and six doctors. The plaintiff 
blood her 
daughter who was about to undergo 
Both the 
daughter and the plaintiff were anes 


thetized and placed on adjoining tables 


was 
serving as a donor for 


delicate heart surgery. 


The anesthe 
tist, at the plaintiff’s table, 


in the operating room 
permitted 
a bottle of glucose to become empty, 
which re 
sulted in permanent disability to the 
plaintiff. 


causing an air embolism 


This anesthetist was a h 
censed physician. He was not a de 

Plaintiff had no 
doctor d 
negligent and 
upon the argument 
that the hospital and other partici 


in the suit. 
that the 
were individually 


fendant 
evidence fendants 
his 
case was based 
pants in the surgery were vicariously 
liable for the negligent act of the anes 
thetist. 
the hospital on the basis of govern 


The suit was dismissed against 


It was further held 
that the head surgeon in charge was 


mental immunity. 


not vicariously liable since he had no 
power to direct and control the activi 
the anesthetist. Each had a 
separate role to play in the surgery 


ties of 


and each role required individual at 
tention. The anesthetist was exercis 


ing his own independent medical 
knowledge without specific directions 
from the head surgeon. All of the 
physician participants were salaried 
members of the University of Minne 
sota Medical School and had been as 
signed to this operation by the head 
view 
of these facts it might be speculated 
whether or not the hospital would 
have been liable for the anesthetist’s 
act if immunity 
cable. : 


of the surgery department. In 


had not been apph 
The court was not faced with 
this issue. 


™ Rural Education Association 2 
S. W. 2d 761 (Tenn 1956) 

12 Spears VUcKinnon, 168 Ark. 3 
S W. 524 (1925); Barnett v. Brand, 165 Ky 
616, 177 S. W. 461 (1915); Davis v. Kerr, 
239 Pa. 351, 86 Atl. 1007 (1913) 

3 164 F. Supp. 716 (D. Minn., 


273 F. 2d 376 (8th Cir. 1959) 


Bush, 2908 


J, 280 


1958), if’d 





Salgo v. Stanford University Board 
of Trustees £08 
gery case. The patient suffered paral 


was a similar team sur 


ysis following injection of barium into 
the The 
procedure had been prescribed by Dr. 
Gerbode, a professor at Stanford Uni- 
versity Medical School, and a special- 
He was 


aorta to facilitate x-rays. 


ist in cardiovascular surgery. 
present only at the beginning of this 


aortography and gave no specific in- 
structions to the team of physicians 


doing the procedure consisting of a 
surgeon, an anesthesiologist, and a ra- 
diologist. Dr. Gerbode, as attending 
surgeon in charge of the case, was not 
liable as he had no control over the 
activities of the team. On such facts 
his only liability would be for failure 
to use proper care in the selection of 
the team and in the determination of 
its competence. 

In some team surgery cases the doc- 
trine of res ipsa loquitur has been ap- 
plied. Its use is another factor in the 
picture of expanding hospital liability. 
This doctrine asserts that the fact of 
injury speaks for itself and permits 
the jury to infer that the defendant 
was negligent without further proof 
Applicability rests upon 
the presence of three conditions. First, 
the injury must be of the kind that 
does not ordinarily happen without 
negligence; second, the injury must 
be caused by an instrumentality solely 
within the control of the defendant; 
and, third, plaintiff must be free from 
contributory negligence. The appel- 
late court in Salgo v. Stanford Univer- 
sity Board of Trustees, held that res 
ipsa loquitur could not be applied be 
cause there testimony to the 
effect that the unfortunate result of 
the aortography could have happened 
even if the injection had been admin- 


of negligence. 


was 


istered properly. This is to be com 
pared with the leading California case 
of Ybarra v. Spangard et al.°° The 
plaintiff patient went to the hospital 
Fol 
lowing the surgery the plaintiff suf- 
arm which 


for an appendicitis operation. 
fered paralysis of an 
medical experts testified was caused 
by pressure applied between the right 
shoulder and the Suit was 
brought against the patient’s physi- 
cian, the surgeon, the owner and op- 
erator of the hospital, an anesthetist 
employed by the hospital and two 
nurses. Plaintiff was unable to prove 
that any particular act of any partic- 
ular defendant caused his injury. The 
court applied the doctrine of res ipsa 


neck. 


loquitur saying that there is an infer- 
ence of negligence against all of those 
who had any control at all over the 
patient’s unconscious body and that 
the patient is entitled to an explana- 
tion of their conduct. Otherwise, the 
court reasoned, the plaintiff would be 
without a remedy unless someone vol 
untarily stepped forward and dis 
closed the identity of the negligent 
actor. It could be that at trial, one 
or more of the defendants would be 
found liable and others not. Some of 
the defendant doctors might be found 
to be independent contractors; if the 
negligent actor was either the anes 
thetist or one of the nurses then per 
haps the hospital is liable as their 
employer ; further, the borrowed serv 
ant rule might apply. The main point 
is that where the plaintiff lacks proof 
of specific acts of negligence and where 
the three conditions of res ipsa loqui 
tur are present then the plaintiff is 
entitled to an explanation from each 
defendant as to his conduct and his 
relationship with the others who min 
istered to the patient during surgery.’ 





7 hon ek, 
(1957). 
Ibid. 47 Cal. 2d 509, 305 P. 2d 36 (1956) 
25 Cal. 2d 486, 154 P. 2d 687 (1944). 
™ Teonard v. Watsonville Community Hos- 
pital et al., 47 Cal. 2d 509, 305 P. 2d 36 
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(1956). (Res ipsa loquitur applies against 
surgeon, assistant surgeons, surgical nurse, 
and hospital where clamp left in patient’s 
abdomen during operation. Such an injury 
is ordinarily the result of someone’s negli 


(Continued on following page) 
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A review of New York cases shows 
a distinct trend regarding the applica- 
bility of the doctrine of respondeat 
to hospitals. 
the leading authority was Justice Car 
dozo’s opinion in Schloendorff v. Soci- 
ety of New York Hospfital,’°* wherein 
it was held that a charitable hospital 


superior Until recently 


was not liable for the negligence of 
staff physicians and nurses for the 
reason that their work involves pro 
fessional skill not under hospital con 
trol and hence they are ‘ndependent 
contractors. It was said that the hos 
pital only procures the services of a 
doctor or a nurse for the 
not make them its 
servants to treat the patient. 
the hospital were negligent 


patient and 
does agents or 

Only if 
in its se 
could 
this grew the 


and 
From 
notion that there was a difference be 


lection of doctors 


there be liability. 


nurses 


tween medical acts and administrative 


acts. The hospital was not lable for 


negligent injury occurring during a 


medical act, but was liable for a negli- 
gent administrative act. This admin- 


istrative-medical act distinction was 


for-profit 


also applied to the private 


(Footnote 107 Continued ) 

gence and all participants may be called 
upon to meet the inference of 
against them). Mondot z 
Hospital, 152 Calif. 
(1957). (Res 
foreign object 


negligence 
Vallejo General 
App. 588, 313 P. 2d 78 
ipsa loquitur applies when 
left in plaintiff's body even 
though there was a possibility that said ob- 
ject had been left at a later 
patient under care of 

™211 N. Y. 125, 105 N. E. 92 (1914) 

” Steinert v. Brunswick Home, Inc., 20 
N. Y. S. 2d 459 (1940). (Private for-profit 
hospital not liable when nurse employed by 
it prepared by mistake a caustic solution to 


time when 


another physician.) 


be injected as an anesthetic for the reason 
that 
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her act was a “medical act.’’) 
Necolayff v. Genessee Hospital, 296 N. Y 
936, 73 N. E. 2d 117 (1947). 

™ Berg v. New York Society for Relief of 
Ruptured and Crippled, 1 N. Y. 2d 499, 154 
N. Y. S. 455 (1956). 

™ Peck v. Towns Hospital, 275 App. Div. 
302, 89 N. Y. S. 2d 190 (1949) 

™ Bryant v. Presbyterian Hospital, 304N. Y 
538, 110 N. E. 2d 391 (1953). 


Vicarious Liability 


hospital as weli as to the charitable 
hospital.’ [It was in reality a tech- 
nique for determination of 


control 
over the doctor’s or nurse’s act and 
has appeared from time to time in de 
cisions from other jurisdictions. 


As might have been anticipated, it 
became difficult to draw a logical line 
medical and 


The 


For instance, the giving 


of demarcation between 


administrative acts. result was 
confusion. 
of a blood transfusion to the wrong 
patient was held to be an administra 
tive act 1?° while 
blood in a transfusion was deemed to 
be medical.’"* Similarly, the use of an 


the mismatching of 


improperly sterilized needle for hypo- 
dermic injection was an administrative 
act,'’* while the improper administra- 
tion of a hypodermic injection was 
medical."’* Other similar cases like 
wise reflect the confusion.’™ 

The the Schloendorff 


case and the corresponding distinction 


doctrine of 


between administrative and medical 
acts was not applied to state and city 
hospitals for the reason that as to 


them governmental immunity had been 


™ Ranelli v. Society of N. Y 
N. Y. 850, 67 N. E 


to place 


Hospital, 295 
2d 257 (1946). 
bed 
that they were necessary is administrative.) 

Manhattan Eye, Ear, and Throat 
Hospital, 301 N. Y. 660; 93 N. E. 2d 926 
(1950). (Failing to decide that need exists 


lor use 


( Failing 


sideboards on alter decision 


Grace Vv 


Iacono v 
and Hos- 
2d 450 (1946). 
an improperly capped hot 
water bottle is administrative.) Sutherland 
v. New York Polyclinic Medical School and 
Hospital, 208 N. Y. 682, 82 N. E. 2d 583 
(1948). (Keeping a hot water bottle 
patient too long is medical.) Capasso v. 7 
Square Sanitarium, 3 Mise. 2d 273, 

N. ¥. S. 2d 313 (1956). (Nurse set up 
steam vaporizer and infant patient burned. 
Held administrative act and hospital liable.) 
Bakal v. University Heights Sanitarium et al., 
27? N. ¥. App 57Z, 101 N.Y: 3. 28 385 
(1950). (Pre-surgical preparation by a nurse 
of an electric plate in contact with patient’s 
body held medical act.) 


of sideboards is medical.) 
New York Polyclinic Medical School 
pital, 296 N. Y. 502, 68 N. E 


(The placing of 





waived by statute.’’® As to govern 
mental hospitals, the institutions were 
and are fully liable under respondeat 
superior for a professional employee's 
Furthermore, there 
distinction in New 
medical and an ad 
when the was 
\ nonprofessional employee. 
In view of these difficulties and varia 
tions, the 1957 case of Bing v. Thunig 
and St. John’s Episcopal Hospital," 
abandoned all distinction between ad 
and medical The 
court adopted the unrestricted doc 
trine of respondeat superior and said 
simply that the hospital is liable for 


negligent act. 
was 


York 


ministrative 


never any 
between a 
act act 


done by a 


ministrative acts. 


the negligent act of one who is its 
employee and who was acting at the 
time of his negligence within the scope 
of his employment. This includes 
nurses and staff physicians and sur- 
geons. In the principal case, a 
during preparation for surgery applied 


nurse 


an alcoholic antiseptic solution to the 


operative area of a surgical patient 
and in so doing permitted some of the 
solution to fall the operating 
table’s linen. Contrary to general hos- 
pital rules she failed to inspect the 
linen and to remove any that had be- 
come contaminated. 


onto 


Later, the sur- 
geon entered and when he touched an 
‘lectric cautery to the surgical area 
there was “a smell of very hot singed 
linen.” The patient was burned. The 
court held the hospital liable for the 
act of the nurse, saying that the spe- 
skill of a staff doctor or a 
nurse should not be the basis of deny 
ing the applicability of the doctrine 
of respondeat superior. The 


cialized 


court 

' Liubowsky v. State of New York, 285 
N. Y. 701, 34 N. E. 2d 385 (1941). Becker 
v. City of New York, 2 N. Y. 2d 226, 140 
N. E. 2d 262 (1957). 

"62 N. Y. 2d 656, 143 N. E. 2d 3 (1957). 

™ Bernstein v. Beth Israel Hospital, 236 
N. Y. 268, 140 N. E. 694 (1923). 

"’ Morwin v. Albany Hospital, 7 App. Div. 
2d 582, 185 N. Y. S. 2d 85 (1959). (Expert 
Testimony is required to establish malpractice. ) 


218 


pointed out that to call the nurse an 
independent contractor is inconsistent 
with the ruling that she is an em 
ployee for the purpose of workmen's 
Furthermore, the 
rejected the assertion of the 
Schloendorff case that a hospital only 
undertakes to procure the services of 


compensation.’"* 
court 


doctors and nurses for the patient. 
Rather the hospital does indeed, the 
court said, treat the patient and acts 
through its staff doctors and nurses. 
Hence, the doctrine of respondeat su 
perior should apply to hospitals just 
as it does to any other employer. 
Clearly this decision broadens the ap 
plicability of respondeat superior and 
circumscribes the notion that a pro 
fessional person using his own skill 
and discretion in the performance of 
professional duties is an independent 
Of 
hold the hospital liable, there must be 


contractor. course, in order to 
negligence on the part of the profes 
sional person. Bing v. Thunig, above, 
did not alter the standard of proof 
required.*"® 

This development in New York 
appears to parallel earlier cases in 
England where a hospital has been 
held liable for the negligence of resi- 
dence medical officers, house surgeons, 
X-ray technicians and anesthetists.’ 


Summary 

There are three recognizable trends 
in the law of a hospital’s vicarious lia- 
bility. The first is a change in atti 
tude toward governmental immunity. 
The Federal Torts Claims Act, the 
New York statute, and other statutes 


™ Fleming, English Law of Medical Lia 
bility, 12 Vand. L. Rev. 636 (1959). See 
Cassidy, supra, note 2. Collins v. Hertford 
shire County Council, K. B. 598 (1947). Gold 
v. Essex County Council, 2 K. B. 293 (1942) 
Roe v. Ministry of Health, 2 Q. B. 66 (1953). 


~ 
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cited indicate legislative activity in 
this area and reasonably forecast that 
additional statutes will follow. Fur 
thermore, it is probable that courts in 
the future will be more anxious than 
heretofore to restrict the scope of gov- 
ernmental immunity at the county 
and municipal level by creating addi 
tional exceptions and modifications 
through expansion of the concept of 
what constitutes a proprietary function. 


The second trend is the judicial re 
versal of charitable immunity by those 
courts willing to give the doctrine of 
stare decisis flexibility to serve current 
social philosophies. Unless legisla 
tures follow the lead of Kansas in re 
establishing immunity by statute, an 
event which is thought to be unlikely, 
it is to be anticipated that additional 
courts will join those who have al 
ready overruled or severely restricted 
the doctrine’s sc¢ pe. 


The first two trends merely equate 
the responsibilities of governmental 
and charitable hospitals with the for 
profit hospital and commercial enter- 
prise generally. The third trend in 
the hospital liability is the 
most significant. It is the increasing 
tendency, aside from immunity, to 
liability on facts 
where none would have been imposed 


law of 


impose vicarious 


heretofore. By some leading decisions 


it no longer follows that a professional 


person using his own skill, judgment 
and discretion in regard to the means 
and methods of his work is an inde- 
pendent contractor. The hospital may 
not in any real sense control the staff 
nurse in their 
medical activities but yet there is fre 
quently vicarious liability for their 
negligent professional acts. By some 
courts the payment of a salary is more 
important than control over the actor’s 
work. Gradually, the test of hospital 
liability for another’s act is becoming 


physician, intern, or 


Vicarious Liability 


simply a question of whether or not 
the actor causing injury was a part of 
the medical care organization. 


Those courts following the theory 
of ostensible agency on appropriate 
facts go even further and find vicar 
ious liability whenever the hospital 
has led the patient to reasonably be- 
lieve that another was in its employ 
and under its control. As has been 
pointed out, this does not fit the tradi 
tional legal tests basing vicarious lia 
bility upon the existence of an actual 
master-servant relationship with the 
servant acting under the master’s con 
trol in the furtherance of the latter's 
Neither does it fit the 
newer development of simply inquiring 
whether or not 
and actuality 
organization 


business. 


the actor was in fact 
a part of the hospital 
because it emphasizes 
appearance rather than the true rela 
tionship between the actor and the de 
fendant hospital. Regardless of the 
social merits or de-merits of the the 
ory as it is stated, it is submitted that 
courts must strictly limit 
the concept to facts where the hos 
pital has truly misled the patient re 
garding the identity of the responsible 
party. There must be a stopping 
point somewhere to the imposition of 
vicarious liability. To misunderstand 
or misapply the ostensible agency the 
ory can only lead to an indistinguish 
able line of demarcation between liability 
and nonliability for another’s tortious 
conduct. 


use care to 


In any event, it would ap 
pear that the law is developing to a 
point where the only clear-cut line of 
demarcation is a situation where the 
patient himself has clearly and ex 
pressly employed and paid his own 
Other 
wise the hospital’s defense plea that 


private physician or nurse. 


the negligent actor was an independent 
contractor is likely to be unsuccessful. 


[The End] 





New Rating Plan Approved— 
New York 


Substantial changes in private pas- 
senger automobile insurance took ef- 
fect this month when Superintendent 
Thomas Thacher announced approval 
of rate revisions oriented on the con- 
tinuing effort to encourage safe driv- 
ing. The new rates, which will result 
in actual for many New 
York car owners, affect those insured 
with companies in the National Bu- 
reau of Casualty Underwriters, the 
Mutual Insurance Rating Bureau and 
the National Automobile Underwrit- 
ers Association. 


decreases 


The new plan will 
offset, for accident-free drivers, the 
impact of rate increases required by 
high loss payments. 


Car owners who have been accident- 
free during the three-year period prior 
to their applications for new policies 
will pay premiums of 10 per cent less 
than they would before the change; 
drivers who have 


been involved in 


chargeable accidents during the pe- 
riod, or convicted of certain serious 


traffic offenses, will pay higher rates— 
ranging from 110 per cent to 250 per 
cent of what would otherwise be as- 
sessed. The Department of Insurance 
estimated that about two thirds of the 
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policyholders affected by the new plan 
will qualify for the discount. 

An additional discount will be given 
owners of “compact cars’ amounting 
to 10 per cent less than before. 

The new rates apply not only to 
automobile bodily injury and property 
damage liability, but also to collision 
coverage. They do not apply to fire, 
theft and comprehensive 
damage coverage. 


physical 


The Department of Insurance has 
stipulated that the special discount 
for three years of accident-free driv 
ing and the discount for the “compact 
car” be extended to the ratings of as- 
signed risk policies. Over all, it is 
hoped, the new plan will provide real 
financial incentives towards more care- 
ful driving. 


Blue Shield Senior Citizen Plan— 
Rejected in Pennsylvania 


An adjudication by the Insurance 
Commissioner of Pennsylvania, Fran- 
Smith, disapproved a Blue 
Shield filing for a “Senior Citizen 
Agreement,’ which would “make 
available coverage which is not now 
available to those who 


cis R. 


are over 65 
years of age, and who had not prior 
to age 65 enrolled in Blue Shield. 
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Currently the underwriting practice 
of Blue Shield does not include enroll- 
ment of persons over 65 unless they 
are members of groups.” The com- 
missioner, having conducted a hearing 
and examination of the plan, evalu 
ated it in these words: “The net result 
of the filing before me is to propose 
Senior Citizen Coverage which is the 
same as the Standard Non-group Plan 
with an increase in premium. It is 
apparent that no 
been given to the special needs of 


consideration has 
older persons with respect to income, 
benefits or rates.” 

This 


such 


criticism 
remarks as: “It 
that without a special 
Senior Citizen Program, Blue Shield 
has already done more to protect our 


was mitigated by 
should be ac 


knowledged 


older citizens in Pennsylvania against 
the cost of the medical care portion of 
sickness expense than all other insur 
ance put together. According to the 
testimony presented in the hearings, 
Blue Shield has enrolled approximately 
315,000, or about 28% of the esti 
mated 1,100,000 persons over 65 years 
of age in the Commonwealth of Penn- 
sylvania, and all of these may con- 
tinue their coverage regardless of age 
or physical condition.” 

Appealing to the two organizations 
of Blue Cross and Blue Shield to work 
together to attain the broadest pos- 
sible benefits at the lowest cost to the 
the commissioner 


aging, suggested 


Lower Rates Coming 


that a subsequent filing provide bene 
fits “in with the needs and 
income of older people,” and _ that 
“Blue Shield in cooperation with the 
State Medical Society [which chose 
not to be represented at the hearings | 
and the representatives of the State’s 
five Blue Cross Plans redesign its fil- 


accord 


ing in accordance with the principles 


discussed 


., and that the same be 
resubmitted to me at the earliest pos 


sible time.”’ 


Pennsylvania Regulates Broker 
Holdings 

Insurance Commissioner Francis R. 
Smith announced the adoption this 
month of a regulation pursuant to the 
Administrative Agency Law to aid in 
the interpretation of the act of July 
10, 1959, commonly known as the 
\nti-Commingling Bill. 


This bill, augmenting the Insurance 
Department Act of 1921, provides that 
every insurance agent and broker in 
Pennsylvania will be held in a fidu- 
ciary capacity “as to all monies col- 
lected as an insurance agent or broker. 
The act further provides that said 
monies shall not be mingled with the 
agent’s or broker’s personal funds or 
with any other funds held by him 
without the consent of his 
principal.” The regulation, effective 
as of March 1, 1961, could subject an 
offender to criminal action as well as 


express 


to revocation or suspension of license. 


The president of the State Farm Mutual Insurance Companies, 


Edward B. Rust, foresees lower car insurance rates in 1961. 


Insurance 


rates and the traffic accident toll march hand-in-hand, Mr. Rust said, 


and stepped-up traffic safety efforts in many large cities are beginning 


to pay off in lower insurance costs for many motorists. In a 


few 


areas where accident experience has worsened, rates may go up, but 
the over-all picture is good. 


Better insurance company experience in the nation’s courtrooms 


is also helping to lower costs. 


Rust credited a recent trend toward 


more reasonable jury awards to growing public awareness of the 
relationship between damage verdicts and insurance rates. 


State Department Rulings 





State Legislation 
Automobile Insurance 
Arkansas \ release of a claim 
for damages arising out of an auto 
mobile accident would no longer con 
stitute a bar to recovery, under House 
Bill Number 204, provided that the 
release was executed within 6 months 
of the and that it not 
approved and signed by an attorney 
of the plaintiff's choosing. 


accident was 
Any pay 
ment received as consideration for the 
release would be an “off-set against any 
judgment recovered by the claimant.” 


Fire Insurance 
New York \ bill before the 


insurance committee in the state sen 
ate would provide that the “supreme 
court shall have power to grant equi 
table enforcement of the agreement 
for appraisal contained in the standard 
fire insurance policy 
ing an 
Such 


by appoint 
the insurer.” 
granted in a 
special proceeding petitioned by the 
insured after notice to the insurer. 


appraiser for 


relief could be 


Guest Statute 


Nevada A modification of the 
guest statute would remove the word 
“gross” in connection with the alleged 
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negligence of the carrier. 
“Nothing shall be construed as 


relieving the owner or driver or per 


guest 


son responsible for the operation of a 
vehicle from liability for injury to or 
death of such guest proximately re 
sulting from the intoxication, willful 
misconduct or [gross] negligence of 
such ; provided the burden 
shall be upon plaintiff to establish 
that such intoxication, willful miscon 


duct or [gross] negligence was the 


proximate cause 


Immunity 


Carrying on a trend of long stand 
ing, bills have appeared in several of 
the legislatures delimiting or abolish 
ing governmental and charitable im 
munity from tort liability: 


Alaska “The State of Alaska 
hereby consents that an action may 
be maintained against it for any act 
or omission, whether governmental or 
proprietary, to the same extent as 
against a private individual.” 
Bill Number 195.) 


( House 


Connecticut “No_ private, 
charitable or ecclesiastical corpora- 
tion, hospital or institution shall here 
after have immunity because it is a 
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charitable institution, in civil action 
brought against it. (Senate Bill Num 
ber 386.) 

“(T]he 
charitable immunity is abolished and 


shall 


common law defense of 


valid defense 


Number 563.) 


constitute a 
Bill 
“Any eleemosynary 
shall be 


who 


not 
P (Senate 
Indiana 

institution liable in 


damages to any person suffers 
injuries to his person because of the 
negligent acts of any of the officers 
and employees of such institution i 


(Senate Bill Number 94.) 


Pennsylvania “All charitable 
religious and nonprofit corporations, 
organizations and institutions shall be 
subject to liability for their torts... .” 
(House Bill Number 447.) 
Bill Number 59.) 


(Senate 


Texas ‘Each and every unit 
of government in the State of Texas 
shall be liable for money damages on 
tort claims caused by the negligent or 
wrongful act or omission or other act 
omitted to be 
done by an officer, agent or employee 


or omission done or 


of such unit of government while act 
ing within the scope of his office or 
employment.” 
Negligence 
Arkansas 
gence would not bar recovery in per 


Contributory negli 


sonal injury litigation, according to 
House Bill Number 436, so long as 
the negligence of the person injured or 
killed is of a lesser degree than that 
of the agent of the injury. 

Kansas 
in the Kansas legislature (Senate Bill 
Number 31) provides that contribu 


A corresponding bill 


tory negligence shall not bar recovery, 
but that “damages shall be diminished 
by the the 
amount of negligence attributable to 
the plaintiff.” (Senate Bill Number 31.) 

Nevada’s Assembly Bill Number 26 
the 


jury in proportion to 


uses language identical with 


Kansas bill. 


Premium Costs 


Pennsylvania House Resolu 
tion Number 26 proposes that whereas 
“lrjesponsible sources have charged 
that the insurance industry is interfer 
ing with the proper function of the 
jury in the trial of trespass cases,” 
and 
paign to misinform the public that the 


“is conducting a planned cam 


high premiums for liability insurance 
are due to unreasonably high jury 
verdicts thus creating a prejudice in 
the 
Insurance Commissioner should hold 


the minds of prospective jurors,” 


investigative hearings, using a power 
of subpoena, and that he should report 
on the matter as soon as possible. 


Strong broker opposition has developed to a bill now being con 


sidered by the New York legislature which would allow the New York 
Superintendent of Insurance to suspend summarily and without a hear 


| Summary Suspension 


ing the license of a New York agent, broker or adjuster on the ground 


of license revocation or suspension in another state. The Insurance 


Brokers Association of the State of 


f New York has urged all insurance 


brokers to protest to Senator William F. Condon. 


George H. Ort, executive vice president of the New York asso 
ciation, said that this amounts to ‘‘the State of New York abdicating 
to forty-nine other jurisdictions the responsibility of being fair to its 


citizens.” 


He pointed out that the bill extends into the complicated 


field of insurance licensing the principle that a traffic violation result- 
ing in revocation of a license in one state is to bring the same penalty 


in the home state of the driver. 


What the Legislators Are Doing 





Corporate Taxation 

Selected Problems in the Law of Cor- 
porate Practice. Edited by Thomas 
G. Roady, Jr., and William R. Ander- 
sen. Vanderbilt University 
Nashville 5, Tennessee. 1960. 
$10. 


Press, 

423 
pages. 

Because the corporate organization 
has become the typical one in the 
economy at present, assuming in its 
growth an importance beyond that of 
any previous form, it is only natural 
that the number of 
amount of 


statutes and the 
literature and litigation 
pertaining to corporations have multi- 
plied so that they now fill countless 
volumes. The timely articles in this 
book make available to corporation 
officials and corporation counsel a 
scholarly treatment of some of their 
more frequent problems. The editors 
are members of the faculty of the 
Vanderbilt University School of Law. 

The heads of corporations will find 
particularly helpful the articles con- 
cerning state taxation of corporate 
income and taxation of the income of 
corporate officials (including the ef- 
fect of such taxation on the problem 
of obtaining executive talent). Other 
articles present studies by eminent 
authorities on such questions as tax 
treatment of collapsible corporations, 
tax considerations in selecting a form 
of foreign business organization, Sub- 
chapter S of the Technical Amend- 
ments Act as it affects both partnerships 


and corporations, and the corporate 
guaranty. 
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The Court and Taxation 

The Supreme Court Review: 1960 
Edited by Philip Kurland. University 
of Chicago Law School, Chicago 37, 


Illinois. 1960. 326 pages. $6. 


This hard-cover law review, to be 
issued annually, has been instituted 
to fill the gap of “sustained, disinter- 
ested, and competent criticism of the 
professional qualities of the Court’s 
opinions.” 


Charles L. B. Lowndes, a professor 
of law at Duke University, has authored 
an article on “Federal Taxation and 
the Supreme Court” for this volume. 
As he says: “The thesis of this paper 
is simple: It rescue the 
Supreme Court from federal taxation ; 
it is time to rescue federal taxation 
from the Supreme Court.” 


is time to 


Lowndes claims that in- 
terpreting the federal income, estate 
and gift taxes imposes too great a 
burden on the Court and is detri- 
mental to the law of taxation. The 
heavy burden of the Supreme Court 
causes an interminable deferment of 
the interpretation of the tax laws. 
“This is an exceedingly awkward and 
dilatory way of interpreting the fed- 
eral 


Professor 


tax with dis- 
posing of tax cases by a single appeal 
to a single Court of Tax Appeals,” 


claims the author. 


laws, in contrast 


Arguing for such a court, Professor 
Lowndes reason to believe 
that “the Supreme Court affords a 
more satisfactory forum rs 


sees no 
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In Futwee Gssucs 


PENSION PLANNING, viewed in a context of 
union welfare and legislative developments, 
will be the subject of an article in next month's 
issue. The author sets out a history of the fund 
and an examination of it as one of the social 
instruments by which the benefits of insurance 
have been and will be secured to a very large 
segment of the people. 


A PROPOSAL to abolish punitive damages 
from the courts and to curtail the ‘Robin Hood 
attitude"’ of judges and juries is also sched- 
uled. For all of the heavy precedent against 
unjust enrichment, profiting at the expense of 
another, the law seems to bless the assessment 


beyond just compensation, so-called, even 
well-called, vindictive damages. 


Ciaims ENTERED under workmen's compen- 
sation will also be discussed next month, from 
the point of view of a claim manager. The 
author's thesis, amply substantiated, is that 
compensation claims are shot through with 
problems of interpretation and appraisal not 
evident in the orderly regimen of compensable 
claims and scheduled benefits. 











FIRST CLASS 


PERMIT NO. 57 





> 
<< 

4 
oo 
—_ 
~~ 
—_ 
— 
c 


MAIL 


“TH “OSVSIHD 
2S ‘ON LIWY3d 
SSV1D LSHNI4 


“TI ‘97 OSVDIHD 


‘AAV NOSU3AL3d “M SZOVv 


NARA, e SS 


‘AN Wal IO») ° ‘SLOAGOUg : HOOD 


-AG GiVvd 38 MIM 39VLSOd 


S31ViS GALINf] BHA Wi GAIIVW 41 ANVSS2D3N 4WVLG BOVISOd ON 


IWAN AId3ayY SSANISNGA 








Complete Understanding of 
Expense Account Rules 


Is Easy with 





® 


HOW TO HANDLE 
EXPENSE ACCOUNTS 
IN 1961 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, IIl. 


Send promptly copies of HOW TO 
HANDLE EXPENSE ACCOUNTS IN 
1961 at prices quoted below. (Remittance 
with order saves postage and packing charge.) 
1-4 copies, $1.00 ea. 10-24 copies, $ .80 ea 
5-9 copies, $ .90 ea. 25-49 copies, $ .70 ea 


50-99 copies, $ .57 ea. 


(] Remittance herewith C) Send bill 


(J Quote special low prices on larger quanti- 
ties for good-will distribution—with our 
imprint at no extra charge. 


Signature & Title 

Firm PS ES eT EEE OTT PETE e ‘ 
Attention 

Street & Number 


1117—219 


City, Zone & State . 


If ordering by letter or purchase order, 
please attach this card. 





Be Sure Expense Accounts Stand 


How to Hae 


EXPENSE ACCOU 
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on expense accounts. Rules are tougher 
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